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Common CARRIERS—JUDGE BALLARD’s RECENT DECISON. 
—The recent opinion of Mr. District Judge Ballard on the 


liability of express companies in case of the loss of goods in | 


railroad accidents (ante, p. 436), appears to have attracted an 
unusual degree of attention among the profession, no less on 
account of the importance of the question itself, than on ac- 
count of the strong reasoning with which the learned judge 
enforces his view of it. We elsewhere print two communi- 


cations criticising his opinion, to which we ask the attention | 


of our readers. 





Law ScHooits.—The Albany Law Journal congratulates 
the State of Pennsylvania on the fact that it possesses but one 
law school. It says: 


There are some reasons why our neighboring state should be congratulated 
on having but one law school. The principal reason is that the profession will 
not be likely to be crowded with young lawyers possessing but a smattering of 
theoretical knowledge of the law, and knowing absolutely nothing of the prac- 
tical features of the law. In New York we have the disadvantage of as many 
as three law schools, which are empowered to give a diploma entitling the 
graduate to admission to the bar, after a purely theoretical study of the law, 
comprising a period of from nine months to two years, in which the student 
learns no more law than any well-educated, non-professional person ought to 
know. Undoubtedly law schools have their uses ; but, as at present conducted, 
they should be only accessory to a good practical office-training. 





JupiciaL [NrEGRiTy.—In an interview with a reporter of 
the New York Herald, Mr. Charles O’ Con®r so far forgot that 
discretion which becomes defeated counsel, as to intimate that 
the late decision of the New York Court of Appeals, in what 
are known asthe ‘‘ Ring Suits,’’ was influenced by political 
motives. We regret that one who stands, both in respect of 
his ability and professional integrity, confessedly at the head 
of the American bar, should have set such an example to his pro- 
fessional brethren, and we trust it will turn out that the reporter 
misunderstood his remarks. We have been accustomed to hear 
laymen accuse judges of deciding legal questions on political 
grounds; witness, for instance, the insinuation made by the 
editor of Harpers’ Weekly against the opinion of Chief Jus- 
tice Chase in the legal-tender cases. But until a judge commits 
a flagrant and palpable breach of duty, the good opinion of the 
bar should hedge him round about. Counselshould endeavor, 
by their courteous and honorable treatment of the judges, 
to make them /ee/ that they are honorable men, whether they 
are intrinsically so or not. Such treatment will preserve the 
integrity of a good judge, and improve that of a bad one. 





WHEN THE REVISED STATUTES OF THE UNITED STATES TAKE 
Errect.—The Daily Register, referring to an article in the 
Albany Law Journal on this question, says : 


In Title 1, chap. 1, sec. 5, of the Revised Statutes of the United States, our 
learned brother of Albany will find the information—the lack of which 
causes him so much vexation—to wit: the time when the revised statutes take 
effect. By referring as above directed, all concerned will learn that all . the 
laws of the United States in existence previous to December 1, 1873, which 
have simply been re-enacted, without any alteration, shall continue in force as 
heretofore ; and that all of that part of the United States revised statutes which 
comprises a re-enactment of the general and permanent acts and resolutions of 
Congress, in force up to the time of such re-enactment, with such modifications 
as ave deemed expedient, shall take effect at the expiration of the session of 


Congress which shall be convened during one year following the president's ap- 
| proval of such revised statutes. 

It seems to us that this provision is sufficiently explicit. And yet, ever since 
| our publication of this information, a month ago, we have been in receipt of 
| quite a number of communications asking for the source of our information, 
| and some of them questioning its correctness. We presume that all these per- 
sons, as well as our contemporary of Albany, have sought to find this pro- 
vision in the tail, rather than in the head of the revised statutes. 





According to the above, the revised statutes do not take 
effect until the expiration of the next session of Congress. If 
| this is so, the editor of the Albany Law Journal, and the corres- 
pondents of the Daily Register, are not the only ones that need 
light on this question; for some of the departments of the 
government are now issuing instructions to their subordinates, 
based upon the revised statutes, and assuming them to be now 
in force. 





POLITICS AND THE BENCH.—The Albany Law Journal, com- 
menting on a recent article in this journal (ante, p. 435) on 
the subject of the propriety of judges permitting their names 
to be used as candidates for political offices, says : 


While we have always deprecated the appointment or removal of judges on 
political grounds, or any connection of the judiciary with politics, wesee no 
impropriety in a judge accepting the nomination to any office,*provided he 
has the good taste to resign his judgeship immediately. If a judge finds politics 
more congenial than jurisprudence, let him, by all means, leave the bench. 
There are plenty of competent men of fine judicial minds who are content to 
remain upon the bench, and who have no fervant political ambition. To these 
the judicial offices belong by the highest right. The bench is of very 
little use to a judge in furthering his political schemes. If he has no other 
qualifications beside his judicial capacity, he will seldom be thought of for po- 
litical office. But if a man is found to be qualified as well (or better) fora 
senator or governor as fora judge, there is no good reason why he should not 
be transferred from the bench to the senatorial or gubernatorial chair. Still 
it would not be without some advantages to so amend our constitutions as to 
make judges ineligible to political offices during theirterms. It would perhaps 
add to the stability of the judiciary. 


Judge Bedle, of the Supreme Court of New Jersey, who has 
accepted the nomination of a political party for governor, has 
not thought fit to resign his seat on the bench, but he hada 
sufficient appreciation of what became his position, to notify 
those who pressed his nomination, that he should under no 
circumstances take the stump, but should remain in retirement 
and allow the canvass to take care of itself. 


REVISED STATUTES OF THE UNITED STATES — PUBLICATION 
OF THE SEssion Laws.—The Boston Advertiser, alluding to 
the delay which has been occasioned in the publication of the 
revised statutes of the United States, and of the acts of the 
last session of Congress, makes the following judicious sug- 
gestions : 


We suspect that the delay is due to the indexes, which, under the new system 
are in course of preparation in the Department of State. There is no doubt 
that the index to the statutes is a matter of very great importancc ; it isa work 
on which very great care should be bestowed, and from the nature of the case, 
cannot be hurried through without danger of errors. But for the immediate 
purposes of many people who desire to consult the session laws, an index is not 
necessary. It would seem, therefore, to be worthy of consideration, in view of 
the delay which this first year's experience has shown, to provide for the publi- 
cation, always, of a pamphlet edition of the session laws of Congress, without an 
analytical index, as soon as possible after the close of the session. Perhaps the 
most convenient way of doing this would be in tbe form of an appendix to the 
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Congressional Record. This would be a ready means of furnishing the public 
with the text of the national laws ; it could be printed in small type, on ordin- 
ary paper, and thus be supplied at a very low price; and its early appearance 
would diminish the impatience with which the publication of the more elabor- 
ate edition, accompanied by the index, would be awaited. A pamphlet edition 


of this sort, suited for wide distribution would, moreover, remove the last ex- | 


cuse for the publication of the laws of the United States in newspapers of the 
various states, which, as it has heretofore been done, has been rightly regarded 
as involving a wasteful expenditure of money. The publication of the laws 
from time to time, during the session at which they are passed, or immediately 
after its adjournment, is of great convenience to the public. But a newspaper 
publication, many months afterwards, serves no useful purpose ; and as a means 
of distributing government money to needy partisan journals, it is contempti- 
ble, by reason of the small amount which can fall to the share of each 
newspaper, inadequate, indeed, as compensation for the service actually per- 
formed. 


PRESUMPTIONS IN SUPPORT OF JUDGMENTS.— We publish 
elsewhere a very able and elaborate opinion of Mr. Justice 
Field, sitting in the Circuit Court of the United States for the 
District of California, on the extent and limitations of the 
presumptions of law which attend the acts of courts of gen- 
eral jurisdiction. The case was originally tried before Mr. 
Circuit Judge Sawyer, and will be found reported, together 
with an elaborate opinion, in 1 Sawyer C. C., 309-343. The 
judgment of the circuit court was recently reversed by the Su- 
preme Court of the United States, Mr. Justice Field deliver- 
ing the opinion. 18 Wallace, 350. ‘The case is now finally 
disposed of by the same learned justice at circuit, in the opin- 
ion which we elsewhere publish. The questions involved in 
this case are undoubtedly of much importance, and those 
having occasion to investigate them will derive much assist- 
ance from the study of this concluding opinion. 

We cannot here avoid calling attention to the admirable 
manner in which the question was put by Mr. Galpin in his 
succint argument before the Supreme Court of the United 
States, against the validity of the judgment assailed. 18 Wal- 
lace, 356-360. In the following sentences he resolves the op- 
posite view of the case into complete nonsense: ‘‘ There is no 
presumption of law, from the existence of a judgment, that 
process was served, because no presumption can arise except 
in favor of a valid record ; and there is no proof that the pa- 
pers are a valid record, unless they contain proof of service. 
Otherwise a record possibly invalid proves service, and the ser- 
vice thus presumed proves the record.’’ ‘*This,’’ as was said by 
Mr. Justice Marcy, in Starbuck v. Murray, 5 Wend. 358, “is 
reasoning in a circle. The appearance makes the record un- 


controllable verity, and the record makes the appearance an 


unimpeachable fact:’’ 





FEMALE Lawyers,—Miss Goodell, the lady lawyer of Janes- 
ville, Wisconsin, cannot complain of the manner in which she 
has been advertised by the law journals, if that will procure 
her clients with retainers. The Chicago Legal News chron- 
icled her advent to the bar, and made it the occasion of pay- 
ing her a handsome compliment.. When she won her maiden 
case, an action under the Wisconsin liquor law, the same pa- 
per joyfully chronicled her success, and we all rejoiced at it. 
The English and Irish law journals echoed our joy on the 
other side of the Atlantic. And now the Scottish Law Maga- 
zine has caught the echo, and the fame of Miss Goodell (and 
of Mrs. Bradwell, too, ) resounds from the Frith of Forth to the 


castle of Inverness. It says: 
“* Many of the periodicals have been making merry over the fact that Miss 


! 








Goodell, of Janesville, Wisconsin, has been admitted as a member of the bar. 
We do not see anything to make merry about Miss Goodell going into the 
profession. We have no doubt that good'll come out of it. If it is true that 
in one of the western states, one member of the bar who differed with another 
fired at him in court, and the judge was compelled to remark that if this kind 
thing went on much longer he was afraid he would have to commit somebody 
for contempt of court, we fancy that the admission of ladies to the bar of these 
states will have a beneficial effect by improving the tone of feeling and increas- 
ing the amenity of manners. The first intimation we’saw of Miss Goodell’s 
admission was in the Chicago Legal News, a legal periodical which is edited by 
a lady, Mrs. Myra Bradwell, and very well she does it, too. Another lady, 
connected with the same periodical, was not long since appointed assistant 
clerk in the state legislature of Illinois. In this country the success of female 
doctors has not been such a succes d'estime as to induce other ladies to attempt 
becoming female jurists. There may, however, come a time when (to quote 
the rhymes of one who evidently aspires to both the poetical and the prophet- 
ical qualities of the vates)— 
‘“ Ladies fair, in wig and gown, 
With stately step strut up and down, 
The noblest hall in this old town, 
With their attendant chivalry. 
And female advocates, I assure ye, 
Shall tickle the fancies of the jury, 
And put crown counsel in a fury, 
And cause a dreadful rivalry."’’ 
But seriously, is not this a pretty small thing to make such 
a fiutter about? If any woman of good moral character and 
qualified by the requisite study, desires to. attempt to make a 
livelihood at the practice of the law, where isthe man that isun- 
generous enough to object ? We may be divided in opinion 
as to whether that is her proper place, and as to whether she 
will succeed ; but if that is not her proper place, a few fail- 
ures on the part of those who attempt to succeed in it will put 
an end to the wholg matter. We think that, in some respects, 
mankind and womankind are governed too much ; that there 
istoo much repression on the part of those who govern against 
those who are governed. If any woman thinks she can suc- 
ceed at law, medicine or divinity, we believe in giving her 
the fullest liberty to attempt it. Whether that is her proper 
place is her business, and not ours. We are glad that Mrs. 
Bradwell has shown that she can edit a good law journal, and 
make money out of it, too, notwithstanding she was refused a 
license to practice law by the supreme court of her state. We 
are also glad that Miss Goodell has succeeded in winning her 
first case. In taking up the cause of woman against the grogger- 
ies, she has made such a beginning as becomes her position ; 
and although we are not prepared to advocate sumptuary laws 
at this time, yet we should not shed tears if she should succeed 
in suppressing every rum hole in Wisconsin. 





The Jury System. 

The London Daily News makes the following observations 
on the English jury system : 

The injustice and inequality of the system seem to us the worst thing that 
can be said against it. But it is also the defect which seems to occupy least of 
the attention of our reformers. The exemption of persons over sixty years of 
age is not nearly so useful a provision as would be some system of exemption 
for persons who could show that the task of serving as jurors would press on 
them with undue and special severity. Indeed the exemption for persons over 
sixty years of age is now practically an absurdity. Life has been greatly 
extending itself in England during our modern generations; and not merely 
life, but the period of full mental and bodily activity. No healthy man has in 
our days any notion of giving up active occupation merely because he is sixty 
years old. There is growing up, too, in the public mind the idea that a juror 
ought to be selected with some regard for his supposed qualification to dis- 
charge his duties. The old hap-hazard system of throwing out the judicial 
drag net, and hauling in an indiscriminate lot, does not seem likely to stand 
the test of many succeeding generations. The community contains a large 
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proportion of persons more or less unoccupied, who are eminently fitted to 
perform the juror’s work, and who would be quite willing to undertake the 
duties, if these might be accepted without an unseasonable sacrifice of per- 
sonal interest to the public welfare. A good deal has been said now and then, 
with more or less irrelevant and inappropriate allusion to examples from 
classic history, about the danger of creating a “ class"’ of jurymen. But mak- 
ing the most liberal allowance for the measure in which the practical may fall 
short of the theoretical, we cannot believe that there is anything very imprac- 
ticable about the doctrine which insists that a stupid man, discharging a public 
duty at a heavy personal sacrifice, is not likely to prove so useful as an intelli- 
gent person willingly accepting the office. 


The above is but a single instance of numerous expressions 
of the lay press, both of England and the United States, 
which indicate a dissatisfaction with the jury system as it has 
been developed and handed down to us by the sages of the 
common law. The feeling does not appear to take shape in 
favor of abolishing juries altogether, but rather in favor of 
reforming the jury system so as to secure—(1) a more intelli- 
gent class of jurors, and (2) a more general exemption from 
jury service of certain classes of business men, on whom such 
service entails great loss. We shall not attempt a discussion 
of the question at present, but will simply say that we do not 
see a way out of the difficulty in the plan proposed by the 
above writer. 
develop a class of professional jurors, and would remit the 
trial of issues of fact to. the idle and vagabond elements of 


We think his suggestions, if carried out, would 


society ; for if intelligence were the only qualification, enough 
intelligent men could be gathered together from these ele- 
ments to perform the whole jury service of the country. 
Every large city has its swarms of intelligent vagabonds who 
would delight to be permitted to earn a sulsistance by serving 
on juries, rather than be obliged to filch it from the tables of 
free-lunch saloons. But we should think it more worthy of 
consjderation, whether the number of causes in which juries 
are impannelled might not be greatly reduced, with advantage 
to the administration of justice. We should think it more 
worthy of consideration whether, in all demands arising ex 
contractu, juries might not be dispensed with altogether. It 
is true that under the constitution of the United States, juries 
cannot be denied in actions at common law when the amount 
in controversy exceeds twenty dollars; but this is one of the 
amendments which applies only to the /edera/ judiciary. 
Barron v. Mayor of. Baltimore, 7 Peters, 243; Bonaparte v. 
Camden and Amboy Railroad Co., Bald. 220; Livingston v. 
Moore, 7 Pet. 551; Fox v. Ohio, 5 How. 434; James v. Com., 
12 Sergt. & R. 221; Barker v. People, 3 Cowen, 686. 


There is nothing in the national constitution which prevents 
the states from abolishing trial by jury altogether in their own 
There certainly seems to be no reason, founded in 
public policy or otherwise, why the solving of questions aris- 
ing out of contracts and complicated business and com- 
mercial transactions should require the aid of twelve men, 
inexperienced in the sifting of evidence, and in the determin- 
ation of such questions, when the judge is constantly entrusted 
with the determination of similar questions, without a jury, 
when sitting in equity, and society does not seem to suffer 
from it. Would it not, then, be worth considering whether 
controversies of this character ought not to be determined. by 
the judge as of course, both as to fact and law; and whether, 
where a jury is demanded in such cases, the party demanding 
it ought not to pay the cost thereby entailed, instead of such 
cost being borne by the public? 


courts. 











The Louisiana Case — Views of Hon. Reverdy 
Johnson. 

Hon. Reverdy Johnson has, at the solicitation of Mr. Ben- 
nett, proprietor of the New York Hearld, written a letter to 
that journal, giving his views upon the legal questions involved 
in the Louisiana case. He takes the following positions: 1. 
That the President committed an error in recognizing Kel- 
logg as the legitimate governor. 2. But notwithstanding 
this fact, the people of Louisiana had no right, by force of 
arms, to overthrow the government of Kellogg and to install 
the rightful governmet. 3. That the people of Louisiana 
having done so, it was the duty of the President to interfere 
with the power at his command, and to resist Kellogg and the 
government of which he was the head. These three propo- 
sitions are not in Mr. Johnson’s own language, but they 
statements of the views he attempts to 


embrace succint 


‘enforce. 


Whilst we cordially sympathize with the general spirit of 
this letter, we cannot understand any process of reasoning by 
which the two latter of these propositions can be reconciled 
with the first. Assuming, as Mr. Johnson does, that the Pres- 
ident’s recognition of Kellogg’s government was based alone 
on Judge Durell’s celebrated order, and not upon the decis- 
ion of a duly constituted state board of canvassers declaring 
Kellogg elected, then nothing is clearer than that it was 
erroneous. No respectable lawyer, so far as we know, doubts 
what Mr. Johnson asserts, that Judge Durell’s order involved 
a clear invasion on the part of the judiciary of the political 
power of the government, and was wholly extra-judicial 
and void. The Dorr Rebellion case, Luther v. Borden, 7 
Howard, 1, is believed to be decisive of this question. 
Nothing is more familiar to lawyers than the principle that a 
judgment of a court having no jurisdiction is a mere nullity 
—nothing—and binds no one, but that, on the contrary, it is 
the duty of every one to disregard it, and that he who acts in 
obedience to process emanating from it does so at his peril. 
We fully agree with Mr. Johnson’s views on this branch of the 
case, where he says: 

In the same case (Luther v. Borden) it was decided that when the President 
is called upon to protect a state against domestic violence, in the manner pro- 
vided for by the fourth section of the fourth article of the constitution, he is 
compelled to determine whether the governor or the legislature of the state 
making the call is or is not legitimate, and his determination is conclusive, 
© Judge Durell had no authority whatever to pass upon the question 
whether Kellogg had been duly elected governor. ‘That was a question which, 
when properly brought before the President, he was to determine for himself, 
The action of the judge possessed for him, nor for anybody else, no authority 
whatever. Consequently the President, when he recognized Kellogg, as he is 
understood to have done, exclusively upon the ground of that action, fell into 


an error. Heabandoned—undesignedly, no doubt—the duty which the consti- 


tution devolved upon him, and sought authority for what he did under a 
judgment of a United States judge, which, as to him, was entirely void. 

So far, Mr. Johnson’s positions are clear, and it would seem, 
incapable of being overthrown. But we cannot understand 
upon what ground he rests the conclusion that the President’s 
recognition of Kellogg is final and irrevocable except by 
Congress. ‘This conclusion Mr. Johnson states in the follow- 
ing words, the italics being ours: 

But the President having recognized Kellogg, whether upon sufficient evidence 
on not, that recognition was at once absolute and final. ‘The people of the 
state, consequently, however unjust and injurious to them may have been the 
decision, possessed no right to subvert the government so recognized by force 
A right of revolution 
Such a 


of arms, except as such right was a revolutionary one. 


can never be supposed to exist under an established government. 
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right, indeed, supposes no existing legal authority, but asserts itself upon 
natural and elementary principles, such as are stated in our Declaration of 


many respects, are not wholly so. Each state is bound to the other states and 
to the United} States, and the obligation is such that a right by force to 
change her form of government is not possessed by her, as its exercise might 
interfere with the relation that she bears to her sister states and to the para- 
mount authority of the United States. * * * Notwithstanding all the sad 
consequences of the existence of the Kellogg government, the sufferers cannot 
legally find redress in violence. They must await the deliberation of Congress 
and the President, and must hope (I trust not in vain) that they will, at an 
early day, give them relief. 


The President having recognized Kellogg, and that recognition never hav- 
ing been reversed by Congress, what is his duty in the existing emergency? 
That he cannot permit a state government to be subverted by domestic vio- 
lence, without palpable dereliction of duty, is clear. When called upon in 
proper form to put it down, the constitution gives him no option in the matter. 
He is bound by its very words to bring it to a termination, and to restore the 
government atrempted to be overthrown. Kellogg's government, from the 
time it was recognized by the President to the occurrence of the late violence, 
was the only government known to the state. Every department—legislative, 
executive and judicial—existed under its authority. The President, therefore, 
is imperatively called upon to protect it and to reinstate it as it was before the 
violence took place, ifhe can. His recognition of it having been acted upon 
as conclusive of its legitimate existence, he has now no right to withdruw it. 
His decisionis as binding upon him as it was upon the state. His jurisdiction 
over the subject was exhausted by its first exercise, amd his subsequent conduct is 
to be governed by the same considerations which would control it if the legality 
of that government had never been called into doubt. What he is doing now, in 
my opinion, is what he is bound to do. An admission ofa right to resort to 
violence to put down an existing government might, by its example, often 
lead to anarchy in every state—a condition of things more fatal to a people than 
any abuse of the elective franchise or governmental power. 


We can well understand that, in the absence of any action 
on the part of Congress, it was the duty ot the President to 
recognize one or the other of the contending parties as the 
rightful government of Louisiana, and to support with the 
military and naval power of the United States the govern- 
ment so recognized when properly called upon so todo. We 
can also understand that, the President having acted in the 
premises, his action, until reversed by Congress, is final, and 
concludes all other departments of the government, and all 
other persons; and that the people of Louisiana themselves 
have no right to resist it, except the right of revolution. But 
we cannot understand how it concludes the President himself. 
We cannot understand what there is in thre nature of the case 
that prevents the President from undoing his own error. If 
the President, in the exercise of his political functions, to-day 
recognizes the government of Marshal Seranno as the legiti- 
mate government of Spain, no one can dispute that he may 
to-morrow withdraw that recognition, and recognize Don 
Carlos. Ifa court of justice, upon the trial of a contested 
election, install A. in the office of sheriff of a county, when 
in fact B. was duly elected, it may unquestionably grant a new 
trial, and upon are-examination of the case, oust A. and in- 
stall B. Is the President of the United States, in a juncture 
which involves the safety of our institutions, the only person 
who is incapable of undoing his own errors? If, by reason of 
acting on the judgment of a court which has no jurisdiction, 
he installs in office a usurperas governor of a state, is he, on 
discovering his error, estopped from undoing it — from de- 
posing the usurper and permitting the installment of the right- 
ful government ? Whilst the President, in the recent juncture, 
was placed in a position of grave embarrassment, and whilst 
we admit that in view of the failure of Congress to act, his ac- 
tion was entirely consistent, we cannot perceive anything 








in the nature of the case which odiged, or which still obliges 


'him, to support Kellogg, if, in fact, McEnery is the duly 


Independence. But the states of this Union, however sovereign they are in | 


elected governor. 





Railway Negligence —Contributory Negligence — 
Passenger with Arm out of Window. 


The case of Pittsburgh & Connellsville Railroad Co. v. 
Andrews, decided by the Court of Appeals of Maryland, and 
reported in 13 Am. Law Reg., N. S., 566, is a valuable con- 
tribution to a class of cases which pass upon the question 
whether a railway company is liable to pay damages, where a 
passenger is injured by reason of his elbow being protruded 
from the car window, and coming in contact with some exter- 
nal object while the train is in rapid motion. The facts of 
the case were that the plaintiff purchased a ticket from Mc- 
Keesport to Cumberland, and when injured was sitting in the 
second car from the engine. The train left Connellsville 
between ten and eleven o’clock at night, and when about half 
a mile from that station, while going at less than half speed, 
struck a freight-car which was left standing on a siding, in a 
position so near to the switch as not to permit the passage of 
the train without striking it. The locomotive struck the end 
of the freight-car, knocked it aside, and the train passed without 
any other collision, except a slight scratch to the sleeping-car, 
which was about nine inches wider than the others. No one 
was hurt except the plaintiff, whose right arm was broken in 
several places and permanently injured. The car in which 
he was riding did not come in contact with the freight-car, 
and it was admitte his arm at the time was out of the win- 
dow. He wasa man of mature years, and he would have 
received no injury if his arm had not been in this position. 
The defendant insisted that the jury should have been instruc- 
ted that if they found the accident occurred as stated by the 
witnesses for the defence, then there was such want of ordi- 
nary care and prudence on the part of the plaintiff, directly 
contributing to the accident as would prevent him from recov- 
ering damages in the suit. This instruction the court below 
refused to give, and this refusal is held to have been error. 

This case may therefore be quoted as deciding the principle 
that ‘‘ if a sane person of mature years, while a passenger in a 
railroad car, without any controlling or justifying necessity or 
cause for so doing, voluntarily or inattentively protrudes his 
elbow or arm from the window, and it is injured by coming in 
contact with any external obstacle or force, it is such an act of 
contributory negligence on his part as will prevent a recovery, 
and that it is the duty of the court so to instruct the jury, as 
matter of law, notwithstanding the negligence of the com- 
pany in permitting the obstacle to be placed too near the 
track of the passing train.’’ 

This principle is supported by the following cases: Todd 
v. Old Colony & Fall River Railroad Co., 3 Allen, 18 ; Pitts- 
burgh & Connellsville Railroad Co. v. McClurg, 56 Penn. 
State, 294; S. C., 7 Am. Law Reg. N. S., 277 ; Indianapolis 
& Cincinnati Railroad Co. v. Rutherford, 29 Ind. 82; 
S. C. 7 Am. Law Reg. N. S., 476; Louisville  v. 
Nashville Railroad Co. v. Sickings, 5 Bush, 1. The 
Court of Appeals of New York are supposed to have assented 
to the same principle in Holbrook v. Utica & Schenectady 
Railroad Co., 12 New York, 236. 


On the other hand, a contrary rule has been asserted in 
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New Jersey Railroad Co. v. Kennard, 21 Pa. St., 203 ; in Spen- 
cer v. Milwaukee & Prairie du Chien Railroad Co., 17 Wis. 
487 ; and in Chicago & Alton Railroad Co. v. Pondrom, 51 
Ill. 333. The first of these cases was a decision by Chief 
Justice GIBSON at nisi prius, and was affirmed by the Supreme 
Court of Pennsylvania in a per curiam opinion, but was subse- 
quently overruled by the same Court in Pittsburgh & 
McConnellsville Railroad Co. v. McClurg, supra. And the 
Illinois case seems to proceed upon the doctrine of compara- 
tive negligence, which means that the negligence of the 
plaintiff and defendant respectively are to be compared, and 
that if the negligence of the former is but s/ght¢, while that of 
the latter is gross, the former may recover. This doctrine the 
Maryland court repudiate. 

We confess to a predilection in favor of the Illinois doc- 
trine of comparative negligence ; but, assuming that it is within 
the province of the judge in all cases, to give the jury conclu- 
sive instructions as to whether certain admitted facts do or do 
not constitute negligence, we should prefer to rest our dissent 
from the doctrine of the Eastern courts, upon the assertion 
that for a passenger in a railway coach, to rest his arm in the 
window is not negligence at all, or at least, that it is negli- 
gence of so slight a degree that the law ought not to take 
notice of it. Because, leaving out the question of s&z//, which 
does not arise in a case of this kind, negligence consists in 
the doing or omitting of that which a man of reasonable pru- 
dence would not do or omit. Kernbacker v. Railroad Co., 3 
Ohio State, 176; Tonawanda R. R. Co. v. Munger, 5 Denio, 
255; Blyte v. Birmingham Water Co., 11 Exch. 781. But 
any person entering a railway passenger coach in warm 
weather when the windows are up, will observe that it is the 
constant and ordinary habit of passengers of all classes and of all 
apparent degrees of intelligence, to rest their elbows in the win- 
dows. Is a man to be held wanting in the prudence of a 
reasonable man, when he does no more than is commonly done 
by the human species in like circumstances? It therefore 
seems to us that if any conclusive instruction is proper in such 
a case, it should be that for a passenger to rest his elbow in the 
window of the coach, although it protrude slightly beyond 
the outer plane thereof, is not negligence fer se. 

Again, the windows of passenger coaches on Amercan rail- 
ways are ordinarily constructed with the sill but a few inches 
below the shoulder of the passenger who sits in the adjoining 
seat. This sill is flat and five or six inches wide. It could 
not be constructed so as to afford a more convenient and easy 
resting-place for the arm of the passenger, as he leans against 
the side of the car. By soconstructing it, and leaving it open, 
when a single rod or wire whould keep the passenger’s arm 
out of it, the railway company impliedly ¢nvites the passenger 
to rest his arm there, and impliedly promises him that no 
object shall be permitted to remain so near the track as to 
injure his arm, when naturally resting in that position. 
Shall it be tolerated, then, that one man may invite another 
intoa pit-fall, and then escape responsibility on the ground that 
the injury would not have happened, of his victim been more 
circumspect and less confiding? The reasoning of Chief Jus- 
tice Gipson in New Jersey Railroad Co. v. Kennard, supra, 
appears to us more forcible and conclusive than any argument 
we have seen adduced in support of the contrary principle. 
He said to the jury: 

A carrier of either goods or passengers is bound to provide a carriage or 








vehicle perfect in all its parts, in default of which he becomes responsible for 
any loss or injury that may be suffered, provided it happen without negligence 
or misconduct on the part of the party injured. A carrier of passengers is 
bound to omit no precaution that may conduce to their safety. He is bound 
to guard beforehand against every apparent danger that may beset them. The 
dangers incident to travelling in railway cars are few compared with those inci 
dent to other modes of travel; but among the most prominent of them is risk 
of injury to limbs stuck out of the windows where the cars are not so con- 
structed as to prevent it. Any one who has travelled by railway must have 
observed that even the most careful passengers forget the risk, and unconsci- 
ously suffer their elbows to slip out beyond the window-sill. What can the 
carrier do to prevent this ? 

No more is required than a few metallic rods set in the window perpendicu- 
larly or horizontally, or a netting of wirework, or even wooden slats. None of 
these would materially impede the circulation of air or abridge the comfort of 
the passengers, while it would make their safety sure. A car without any of 
these appliances is, to coin a phrase, not roadworthy, and a carrier is respon- 
sible for any loss that may happen from that cause alone. It is a notorious 
custom in railway cars, and it is proved to be so by the evidence in the cause, 
for passengers next to the windows to rest their elbows on the sills of them, 
and carriers are bound to take notice of the customs and habitudes of railway 
passengers, and to provide for them. If a passenger, therefore, sits and rides 
in a car, as others generally do, and receives injury from an imperfect construc- 
tion of it, the carrier is liable for it. 

But it seems to us that the radical mischief consists in the 
fact that courts presume to instruct juries that a given state of 
facts do or do not constitute negligence. We are well aware 
that this practice is so thoroughly established, and so well 
grounded in authority, that it seems presumption to assail it, 
but we cannot avoid thinking that it involves, on the part of 
the judge, a clear invasion of the province of the jury. The 
point which strikes us is that twelve men of sense, versed in 
the affairs of life, are better qualified than one man of theo- 
retical learning, to say whether a given act or omission in- 
volves reasonable care, reasonable skill, or reasonable dili- 
gence. We could illustrate this question in various ways. 
Suppose, for instance, that a vessel runs upon a bar and 
founders at sea. Suppose that none of the facts attending 
the disaster are controverted—the rate of speed, the time of 
day or night, the direction in which the vessel was heading, 
etc.—would not a jury of men experienced in navigation be 
more competent to decide whether reasonable care was exer- 
cised, under the circumstances, than any admiralty judge ? 
Again, in the precise case we are considering, is there any- 
thing that renders a single lawyer more competent than twelve 
experienced laymen to decide whether the riding with one’s 
elbow out of the window of a passenger car involves a want 
of reasonable care? Is there anything in his legal learning 
that gives him a superior qualification for determining how 
reasonable men generally provide for their personal safety ? 
Is he so deeply versed in ordinary human affairs—does he 
travel so much—is his observation so acute—does he have so 
much leisure to generalize his knowledge—that his judgment 
on a question of ordinary experience should be better than 
that of twelve other men ? 


We can well understand how a single judge should be bet- 
ter fitted than twelve jurors to weigh conflicting testimony. 
Scarcely a day of his professional life has elapsed wherein he 
has not been engaged in examining witnesses, penetrating dis- 
guises, detecting falsehoods, and exposing shams. This has 
been the business of his life ; it is his occupation, his art. He 
is as much better qualified than a jury of laymen to weigh 
conflicting testimony and declare the result, as a single sea- 
man is better qualified to direct the navigation of a vessel than 
a committee of twelve landsmen. And yet no judge ever 
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dreams of arrogating to himself this function. There is, then, 
in what we are considering, this striking anomaly: that while 
a judge never arrogates to himself a function of a jury which 
he is far better qualified to discharge than they, yet he con- 
stantly withdraws from them a function which they are better 
qualified to discharge than he. 


Presumptions oi Law in Favor of the Acts of 
Courts of General Jurisdiction—Their Extent and 
Limitations. 


GALPIN v. PAGE. 
[S. C., 1 Sawyer C. C., 309; 18 Wall. 350.] 


Circuit Court of the United States, District of California, August 
3l, 1874. 


Before Hon, STEPHEN J. FIELD, one of the Justices of the 
Supreme Court of the United States. 


1. Collateral Attack of Judgments.—The expression, “‘ collateral attack,’’ applied 
to judgments, means the presentation of grounds of invalidity other than those which 
have been established by the prosecution of a writ of error or an appeal, or other direct 
proceeding to vacate the judgment. Thus, where the judgment of a superior court, 
ander execution, emanating from which title to land had been acquired, was reversed on 
appeal, it was not a collateral attack upon such judgment to urge against its validity the 
jud, of the i 


judg pp court. 





2. Whether the Rulings of the State Courts upon a Question of Juris- 
diction Conclude the Federal Courts.—Where the supreme court ofa state lays 
down rules as to the presumptiens which attend the acts of the superior courts of such state, 
its adjudication of the question stands, like the ruling of any other court, entitled to respect 
and consideration for the learning and ability of its members, but possessing no obligatory 
force upon the federal courts. Such a ruling, except so far as it expounds the state stat- 
ute, relates to matters of general law, and not to questions of a local character, peculiar 
only to the state. 


3- The Relation of the Federal Courts to the State Courts.—Whilst the 
Courts of the United States are not foreign courts in their relation to the state courts, 
they are courts of different sovereignty, exercising a distinct and independent jurisdic- 
tion, and are bound to give to the judgments of the state courts only the same faith and 
credit which the courts of another state are bound to give to them. 


4- Right ofthe Federal Courtsto Enquire into the Jurisdiction of the 
State Courts.—Neither the constitutional requirement (, article 4, %1), providing that 
* full faith and credit shall be given to the public acts, records and judicial proceedings of 
every other state,’’ nor the act of Congress providing for the mode of authenticating such 
acts, records and proceedings (May 26, 1790), and declaring that when thus authentica- 
ted, they shall have such faith and credit given to them in every court within the United 
States, as they have by law or usage in the courts of the state from which the records 
are or shall be taken,”’ precludes an enquiry into the jurisdiction of the court in which 
the judgment was given, or the right of the state to exercise authority over the parties, 
or the subject-matter of the judgment. And, although the act of 1790 includes the fed- 
eral courts, these courts have the same power to make such enquiries as do the state 
courts, 

5. Same.—A circuit court of the United States, sitting within a state, has the same 
power to examine mto the jurisdiction of one of the courts of such state, as has a circuit 
court of the United States sitting within another state. ‘The relation of the federal courts 
to the state courts is the same, whether sitting within or without the state. 

6. Collateral Attack of Judgments— Exceptions to the General Rule.—The 
principle that when a judgment of a court of general jurisdiction is produced in evidence, 
it can only be collaterally attacked for matters apparent upon its record, and that, in the 
absence of such matters, the jurisdiction of the court must be conclusively presumed, is 
subject to qualifications and exceptions which arise where the proceedings or the parties 
against whom they are taken are without the ordinary jurisdiction of the court, and can 
only be brought within it by pursuing special statutory provisions. 








The Correct Principle is that there is no presumption in 
favor of the judgments of courts of general jurisdiction, except as to matters and per- 
sons falling within the scope of that general jurisdiction When the proceeding is 
special and outside of that general scope, either as to subjects or persons, the presump- 
tion ceases, and the record must show a compliance with the special authority by which 
the extraordinary jurisdiction is exercised. 

8. Service of Summons by Publication—The California Statute relating to 
service of summons by publication, construed. 

9. What Constitutes Record or Judgment Roll—Order of Publication— 
Case Overruled.—The California statute, properly construed, requires full proof of 
the jurisdictional facts to be incorporated into the judgment roll. It follows that where a 
suit has been brought against a non-resident by publication of the summons, the judgment 
roll must exhibit the order for pudlication granted by the court or judge under the 
statute : denying on this point Hahn v. Kelly, 34 Cal. 391. 

10. Same—What may be Looked to on Collateral Attack.—But if the forego- 





ing proposition be not true—if the order of publication constitute no part of the judg- 





ment roll, then, in a collateral attack of the judgment, the remaining portions of the 
record of the proceedings would be of equal verity, and could be equally relied on, and 
the enquiry would not be confined to the judgment roll. 


11. Construction of Statutes Granting Service by Publication.—Statutes 
permitting constructive service by publication in a personal action, in lieu of personal 
service, are to be strictly pursued 

12. Suits in Rem classified, and their nature discussed. Such suits are supported 
upon the theory that, as all property is supposed to be in possession of its owner, a 
seizure of property is notice to him. . 


13. Same — Jurisdiction — Seizure of Property — Publication.—But in ac 
tions against non-resident defendants, unless property is taken into custody at the outset 
of the proceeding, or unless publication of summons is made as provided by the statute, the 
court acquires no jurisdiction ; and a purchaser under an execution issued in pursuance 
of such a judgment gets no title. 


14. Guardian ad Litem—California Statute.—Under the California statute a 
court cannot appoint a guardian ad /item for an infant, unless the infant has been previ- 
ously served with process. 


Mr. Justice F1ELD :—The material questions presented for consid- 
eration in this case have already been determined by the recent 
decision of the Supreme Court of the United States, It is unneces- 
sary, therefore, to repeat at large the facts of the case ; they are given 
in the report of the decision in 18 Wallace. It will be sufficient to 
state here its general features. The action is ejectment for the 
possession of certain real property situated within the City of San 
Francisco, both parties deraigning title from the same source, 
Franklin C. Gray, deceased, who died in the City of New York in 
July, 1853, intestate, seized of the premises in controversy. The 
plaintiff claims through conveyances executed by direction of the 
probate court of the city and county of San Francisco, which ad- 
ministered upon the estate of the deceased. The defendant claims 
under apurchaserat a commissioner’s sale, had under a decree 
of a district court of the state, having jurisdiction in that city and 
county, rendered in a suit brought to settle the affairs of alleged 
co-partnerships others. The 
turns upon the validity of this decree and the commissioner's sale 
had under it. 

The suit in which that decree was rendered was one into which 
two suits, brought by different parties, had been consolidated. One 
of them was brought in 1854, by William H. Gray, a brother of the 
deceased; the other was brought in 1855 by Cornelius J. Eaton, 
who had been at one time a clerk of the deceased. Each of these 
complainants alleged a separate, distinct and dormant co-partner- 
ship between himself and the deceased, which embraced the com- 
mercial business in which the latter was engaged and all his real 
estate transactions. Gray alleged that his interest in the busi- 
ness and property of the co-partnership formed between him and 
the deceased was one-third. Eaton claimed that his interest in the 
business and property ofthe co-partnership formed with him was one- 
fourth. Eachofthese complainants, alleging an universal and dor- 
mant co-partnership between himself and the deceased, denied, one 
of them under oath, any co-partnership of the deceased with the other. 
Subsequently, however, they consented to a consolidation of their 
suits ; and four days afterwards a decree was entered, and it would 
seem from the certificate of the judge appended to the decree that 
it was by consent of the parties, adjudging that each had been 
a co-partner with the deceased as alleged by him, and that both of 
these co-partnerships, dormant and unknown to each other as they 
were, embraced all the property and all the business of the de- 
ceased. 

By the decree a reference was ordered to a commissioner to take 
an account of the business, profits and property of the two co-part- 
nerships, with directions, upon the confirmation of his report, to 
sell all the property, real and personal, of both co-partnerships, and 
to execute proper conveyances tothe purchasers. At the sale which 
subsequently took place, one of the attorneys of the complainant, 
Gray, became a purchaser of the premises in controversy. He af- 
terwards conveyed an undivided half to his law partner, and de- 
vised the other undivided half to the defendant. His law partner 
some years later transferred his interest also to the defendant. 

The deceased, Franklin C. Gray, left surviving him a widow, 
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Matilda C. Gray, of whom a posthumous child was born in Decem- 
ber following, named Franklina C. Gray. By the lawof California 
the estate of the deceased vested in the widow and child in equal 
shares ; and they both were made parties to the suits of Gray and 
Eaton ; in the first suit the child being made a party by a supple- 
mental bill. Both were non-residents of the state of California and 
residents of the state of New York ; and their absence from this 
state and residence in New York were averred in the pleadings. 
Constructive service upon them, by publication under the statute, 
was therefore attempted. The widow appeared ; and upon repre- 
sentation that service had been made upon the infant, a guardian 
ad litem, was appointed for her, and he consented to the consolida- 
tion of the two suits, and, it would seem, to the decree rendered. 

Subsequently, upon appeal to the supreme court of the state, the 
decree of the district court in the consolidated suit was reversed, on 
the ground that no sufficient service of summons had been made 
npon the infant Franklina in the case brought by Eaton ; and that, 
until such service, no guardian ad /item could be appointed for 
her; and on the additional ground that the evidence presented had 
not established a co-partnership between William H.Gray and the 
deceased. The case was accordingly remanded to the district 
court ; and subsequently the two suits, after being on the calendar 
for trial for nearly a year, were dismissed. The plaintiff acquired his 
interest and brought the present action after this dismissal. 

When the case was originally here, the circuit court decided that 
the record in the suits of Gray and Eaton, in the district court, did 
not show that due service of summons by publication had not been 
made upon the infant Franklina, and as the district court was a su- 
perior court of general jurisdiction, it must be presumed to have 
had jurisdiction of the subject-matter and of the parties in those 
suits ; and that, in consequence, the sale and conveyance under 
the decree, notwithstanding its subsequent reversal on the grounds 
stated, passed a good title tothe purchaser ;—the court holding that 
where a record of a judgment of a superior court of general juris- 
diction was assailed collaterally, it was not enough that the record 
did not affirmatively but that it 
affirmatively show that the court did not have jurisdiction, 


show jurisdiction, must 
or its judgment would be valid until reversed on appeal or vaca- 
ted in some direct proceeding taken for that purpose. And so the 
court said that “‘ at the time of the sale, a parchaser was entitled to 
rely upon the validity of the decree (in the consolidated suit), un- 
less it affirmatively appeared on the face of the record that the court 
had no jurisdiction of the infant.” 

But the Supreme Court of the United States took a different view 
of the case, and held that the adjudication of the supreme court of 
the state, that no sufficient service of summons was ever made upon 
the infant Franklina; and that until such service no guardian ad 
Litem could be appointed for her, was an adjudication that the juris- 
diction of the district court over her had never attached, and that 
this adjudication was conclusive and binding upon the circuit court, 
and every other court, when brought before it for consideration. Into 
its soundness the circuit court could not look ; for it possessed no revi- 
sory power over the decisions ofthe supreme court ofthe state. The 
adjudication constituted the law of that case, and settled, for all possi- 
ble controversies, the character of the decree of the district court. 
Rendered without jurisdiction, that decree was always void, so far 
as it affected the rights of the infant Franklina, and unavailing to 
support any proceedings under it affecting her title. 

But the Supreme Court of the United States in its decision went 
still further, and held that the rule stated by the circuit court, as to 
the presumptions which the law implies in support of the judgments 
of superior courts of general jurisdiction, was subject to many excep- 
tions and qualifications and had no application to the case at bar; 
that such presumptions were limited to jurisdiction over persons 
within the territorial limits of the courts, persons who could be 
reached by their process, and also over proceedings which were in 
accordance with the course of the common law. In these latter 
particulars, the decision was in affirmation of doctrines asserted by 


the circuit court in an elaborate and carefully considered opinion, 
delivered in 1865, in the case of Gray v. Larrimore, which grew out 
of the sale under the same decree of the district court which is now 
before us. The doctrines there asserted were followed in the sub- 
sequent case of Gray v. Murphy, and, until the decision of this 
case by the present circuit judge, were not regarded as open to 
contestation in the circuit court. In this case they were overruled 
by him upon the supposed obligation of the court to follow a decis- 
ion of the supreme court of the state in Hahn vy. Kelly, rendered in 
1868, 34 Cal. 391. And to that case, frequent reference has been 
made by counsel on the present trial, and some of its positions 
have been pressed with great earnestness, as though they were de- 
cisive of the points now under consideration. That case was cited 
to the Supreme Court of the United States. Extracts from the 
opinion in the case constituted the principal argument before that 
court of one of the counsel of the defendants ; and if its positions 
were not expressly mentioned in the opinion of that court, it was 
not because they had not been carefully considered. 

That case was brought to quiet the title to a tract of land in Ala- 
meda county, and to restrain its sale. The plaintiff asserted title 
to the premises by virtue of a sale under a judgment recovered for 
the deficiency remaining of a mortgage debt, after application of the 
The 
suit in which the mortgage was foreclosed and judgment for the 


proceeds received upon a sale of the property mortgaged. 


deficiency rendered, was prosecuted without personal service upon 
the defendant, upon publication of summons ; and the validity of 
the judgment was assailed upon the alleged ground that the 
attempted service of the summons by publication was defective and 
void. The decree, however, recited that it appeared to the court 
that the summons and complaint had been “ duly served on the 
defendants according and the order of the judge of 
the court,’’ and the supreme court of the state held that this recital 
wasa direct adjudication upon the point, and was as conclusive upor 
the parties as any other fact decided, provided it did not affirma- 
tively appear, from other portions of the record, that the recital 
As there was no direct contradiction of the recital, 
and as no other objection than the one mentioned was taken, this 


to law 


was untrue. 


ruling as to the effect of the recital disposed of the case and ne- 
cessitated a reversal of the decree below. The court; however, in 
its opinion, did not confine its consideration to this point, but pro- 
ceeded to lay down certain general rules as to the presumptions of 
jurisdiction attendant upon the judgments of superior courts of 
general jurisdiction, and to declare what constitutes the record in 
this state of such judgments, and the conditions upon which they 
may be collaterally assailed. 
in substance, and so far as anything in an opinion can be deemed 
an adjudication, which is not necessary to the decision, it ad- 
judged : 


Among other things, it is asserted 


ist. That a judgment of a court of general jurisdiction, could 
not be attacked collaterally, except for matters apparent upon its 
record ; that it was not necessary that the jurisdiction of the court 
should affirmatively appear upon the record, but that, in the ab- 
sence from the record of matters affirmatively disclosing a want of 
jurisdiction, either over the subject-matter of the action or the per- 
son of the defendant, such jurisdiction would be conclusively pre- 
sumed ; and that this conclusive presumption prevailed in all cases 
without reference to the character of the proceedings, or the resi- 
dence of the parties against whom they were taken ; 
2d. That in this state such record of the court consists only of 
| the papers and proceedings which compose what is designated in 
the Code of Procedure as the judgment roll; and, where juris- 
| diction is exercised over persons without the territorial limits of the 
| court, by constructive service upon them by publication of sum- 
| mons, and judgment by default is rendered upon such survice, the 
| record need not contain certain material proceedings, without 
| which jurisdiction cannot attach, or any recital or evidence of such 
proceedings, because the legislature has not directed such proceed- 
| ings to be incorporated into the so-called judgment roll. 
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We do not regard the case at bar as one where any collateral 
attack is made upon a judgment of a superior court of general ju- 
risdiction. The decree in the consolidated suit of Gray & Eaton is 
not here attacked collaterally in any proper meaning of that term. | 
The adjudication of the appellate court in the same case, upon the | 
character of that decree, is not offered by way of collateral attack ; it | 
is the exhibition of the result of a direct proceeding with reference to | 
that decree had on appeal. When we speak of a collateral attack, 
we refer to the presentation of grounds of invalidity other than 
those which have been established by the prosecution of a writ of 
error, or an appeal, or some other direct proceeding, to vacate the 
judgment. We will nevertheless examine the position advanced 
by the supreme court of the state in the case named. 

Before proceeding, however, to this examination, itis proper to 
say afew words respecting the light in which the ruling of the 
state court in that case is tobe regarded in this court, and the right 
of this court to look into the jurisdiction of a state court when its 
judgment is produced in evidence. | 

In the first place, the ruling of the state court in Hahn v. Kelly, 
except so far as it gives a construction to the statute of the state, is 
not binding upon this court. In all that relates to the presumptions 
which attend the acts of the superior courts, andthe circumstances 
under which they may be assailed, it stands like the ruling of any 
other court, entitled to the respect and consideration for the learn- 
ing and ability of its members, but possessing no obligatory force. 
“‘ Where private rights,"’ says the Supreme Court of the United 
States in Chicago City v. Robbins (2 Black, 429), ‘‘ are to be de- 
termined by the application of common law rules alone, this court 
(and the same is true of the circuit court), though entertaining for 
state tribunals the highest respect, does not feel bound by their 
decision.”” ‘‘It is undoubtedly true in general,’’ says the same 
court in another case {Alcott v. Supervisors, 16 Wal. 687), 
“that this court does follow the decisions of the highest courts 
of the states, respecting local questions peculiar to themselves; or 
respecting the construction of their own constitutions and laws. 
But it must be, kept in mind that it is only decisions upon local 
questions, those which are peculiar to the several states, or adjudi- 
cations upon the meaning of the constitution or statutes ofa state, 
which the federal courts adopt as rules for their own judgments.” 
The ruling of the state court in Hahn v. Kelly, except so far as it 
gives a construction tothe state statute, relates to matters of general 
law, and not to questions of a local character peculiar only to the 
state. Ifthe ruling of the court be correct, it applies not merely to 
judgments of the superior courts of general jurisdiction existing in 
California, but to the judgments of such courts existing in all other 
states. 

In the second place, whilst the courts of the United States are not 
foreign courts in their relation to the state courts, they are courts 
of a different sovereignty, exercising a distinct and independent 
jurisdiction, and are bound to give to the judgments of the state 
courts only the same faith and credit which the courts of another 
state are bound to give to them. And it is well settled, that neith- 
er the constitutional requirement providing that “ full faith and 
credit shall be given to the public acts, records and judicial pro- 
ceedings of every other state,” nor the act of Congress providing 
for the mode of authenticating such acts, records andproceedings 
(May 26, 1790), and declaring that when thus authenticated they 
shall have such faith and credit. given to them, in every court with- 
in the United States, as they have by law or usage in the courts 
of the state from which the records are or shall be taken,” pre- 
cludes an enquiry into the jurisdiction of the court in which the judg- 
ment was given, or the right of the state to exercise authority over 
the parties, or the subject-matter of the judgment. As was said 
in Christmas v. Russell (5 Wall., 305), the judgments of the courts 
of onestate are not foreign judgments in another state, under the 
constitution and act of Congress, nor are they domestic judgments 
in every sense ; because they are not the proper foundation of final 





process, except in the state where they were rendered; and they 


are open to enquiry as to the jurisdiction of the court and notice 
to the defendant. 

The act of Congress goes, perhaps, further than the constitutional 
requirement which relates to the faith and credit to be given za 
each state to the public acts, records and judicial proceedings of 
every other state, inasmuch as it declares the effect of the records 
and judicial proceedings of the states, when authenticated, as pro- 
vided “‘ inevery court within the United States,’ thus making its 
provision applicable to the federal courts, as well as to the courts 
of the states. The power of Congress to prescribe the manner in 
which the records of the states shall be proved in the national 
courts, and the effect which shall be given to them, is independent 
of the constitutional provision. Still the law is to have the same 
construction in its application to the national courts as to the state 
courts. It leaves untouched the general principle that the juris- 
diction of every court is open to enquiry, when produced in the 
courts of another sovereignty. 

The Circuit Court of the United States for the District of Cali- 
fornia, has the same authority to examine into the juris- 
diction as a state court of California when tis judgment 
is produced, as the Circuit Court of the Unted States for 
the District of New York has, when the same judgment 
is produced before that tribunal. All the circuit courts of the 
United States have the same relation to the state courts; and 
each will take notice of, and administer in proper case the laws 
of the states. This court, for example, will take notice of, and, ina 
proper case, administer the law of New York, just as it will take 
notice of and administer the law of this state. In all cases the ju- 
risdiction of a state court may be enquired into; but the enquiry 
can proceed no further; the jurisdiction existing, the merits of the 
controversy involved are not open to examination. 

We recur now to the rulings in Hahn v. Kelly. The first position, 
that when a judgment of a court of general jurisdiction is pro- 
duced in evidence it can only be collaterally attacked for matters 
apparent upon its record, and that, in the absence of such matters, 
the jurisdiction of the court must be conclusively presumed, is with 
certain qualifications and exceptions undoubtedly correct. These 
qualifications and exceptions arise where the proceedings, or the 
parties against whom they are taken, are without the ordinary ju- 
risdiction of the court, and can only be brought within it by pursu 
ing special statutory provisions. As we had occasion to observe 
in a previous case, ‘‘all courts, even such as are designated courts 
of superior or general authority, are more or less limited in their 
jurisdiction ; they are limited to a particular kind of cases such as 
civil or criminal ; or to particular modes of administering relief, 
such as legal or equitable ; or to transactions of a special character, 
such as may arise upon the high seas, or to the use of particular 
process in the enforcement of their judgments.’’ Norton v. Meader. 
When we speak of a court of general jurisdiction in civil cases, 
we do not mean one which has jurisdiction over all subjects, and 
all persons, and of all process; but we mean one which exercises 
a general jurisdiction, in law or equity, according to the well estab- 
lished principles known to those departments of jurisprudence, 
over subjects and persons within certain defined territorial limits. 
When a judgment of such a court is produced, relating to a matter 
falling within the general scope of its powers, the jurisdiction of 
the court will be presumed, even in the absence of the formal pro- 
ceedings or steps by which the jurisdiction was obtained ; and such 
jurisdiction cannot ordinarily be assailed except on writ of error or 
appeal, or by some other direct proceeding. But when the judg- 
ment of such a court relates to a matter not falling within the gen- 
eral scope of its powers, and the authority of the court over the 
subject can only be exercised in a prescribed manner, not accord- 
ing to the course of the common law;; or the judgment is againsta 
party without the territorial limits of the court, who was not served 
within those limits and did not appear to the action, no such pre- 
sumption of jurisdiction can arise. The judgment, being as to its 
subject-matter or persons out of its ordinary jurisdiction, authority 
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for its rendition must appear upon the face of its record. In other 
words, there is no presumption in favor of the judgments of courts 
of general jurisdiction, except as to matters and persons falling 
within the scope of that general jurisdiction. When the proceed- 
ing is special and outside of that general scope, either as to sub- 
jects or persons, the presumption ceases, and the record must show 


a compliance with the special authority, by which the extraordinary | 
is an obvious deduction | 


jurisdiction is exercised. This doctrine 
from principle, and is sustained by adjudged cases almost without 
number in the highest courts of the several states, and in the Su- 
preme Court of the United States. There is running all through 
the reports the emphatic declaration of the common law courts, that 
a special authority, conferred even upon a court of general juris- 
diction, which is exercised in a mode different from the course of 
the common law, must be strictly pursued, and the record must 
disclose the jurisdiction of the court. On this subject the cases 
speak a uniform language, with scarcely dissentient voice. 

The tribunals of one state have no jurisdiction, and can have 
none, Over persons or property without its territorial limits. 
authority is necessarily circumscribed by the limits of the sov- 
erignty creating them. Any exertion of authority beyond these 
limits would be deemed, as stated in D'Arcy v. Ketchum (11 
How. 174), in every other forum an illegitimate assumption of 
power, and be resisted as mere abuse. 

But over property and persons within those limits the authority 


of the state is supreme, except as restrained by the federal consti- 
When, therefore, property thus situated is held by parties 


tution. 
resident without the state, or absent from it, and thus beyond the 
reach of the process of its courts, the admitted jurisdiction of the 
state over the property would be defeated, if a substituted service 
upon the parties were not permitted. Accordingly, under special 
circumstances, upon the presentation of particular proofs, substi 
tuted service, in lieu of personal service, is allowed by statute in 


nearly all the states, so as to subject the property of a non-resi- ; 


dent or absent party to such disposition by their tribunals as may 
be necessary to protect the rights of their own citizens. In this 
state, the statute, in terms, allows a constructive or substituted service 
in all cases, whether upon contract or for torts, where the person 
on whom the service is to be made is a non-resident of the state or 
is absent from it, whether the action be directed against property 
within the state, or merely for the recovery of a personal judgment 
against the defendant. But so far as the statute authorizes, upon 
such substituted service, a personal judgment against a non-resi- 
dent, except as a means of reaching property situated at the time 
within the state, or affecting some interest therein, or determining 
the status of the plaintiff with respect to such non-resident, it can- 
not be sustained as a legitimate exercise of legislative power. A 
pure personal judgment, not used as a means of reaching property 
at the time in the state, or affecting some interest therein, or deter- 
mining the status of the plaintiff, rendered against a non-resident 
of the state, not having been personally served within its limits and 
not appearing to the action, would not be a judicial determination 
of the rights of the parties, but an arbitrary declaration by the 
tribunals of the state as to the liability of a party over whose per- 
son and property they had no control. ‘The validity of the statute 
can only be sustained by restricting its application to cases where, 
in connection with the process against the person, property in the 
state is brought under the control of the court and subjected to its 
judgment, or where the judgment is sought simply as a means of 
reaching such property or affecting some interest therein, or to 
cases where the action relates to the personal status of the plain- 
tiff in the state ' 

Aliens at peace with the United States are allowed access to the 
courts of the states, and unless the statute be limited in its appli- 
cation as stated, we must accept the conclusion that personal 
judgments for torts by one alien against another, neither of whom 
has ever been within our borders, may be recovered without per- 
sonal service, by publication, and subsequently enforced against 


Their’ | 





| any property belonging to the defendant, that may by chance be 
| brought into the country. It would certainly be a strange applica- 
‘tion of the statute if an inhabitant of Asia could recover in that 
| way in our courts a personal judgment for an alleged tort committed 
against him in his own country by one of his countrymen. 

An attachment of the property of a non-resident is allowed by 
the law of this state in all actions upon contracts, express or 


implied. This remedy, with the ordinary power of a court of 
equity to enforce mortgages and other liens, and to take property 
into its custody where there is danger of its removal beyond the 
state or of being wasted, and the information imparted to third 
parties by filing a notice of 4s fendens where an interest in real 
property is the subject of the litigation, affords sufficient protection 
to citizens of the state, without the assumption of any territoral jur- 
isdiction over non-residents. Be this as it may, any such assump- 
; tion can find no support in any principle of natural justice or 
| constitutional law. 

‘‘Where a party is within a territory,” says Mr. Justice STORY in 
Picquet v. Swan (5 Mason, 43), “‘he may justly be subjected to 
| its process, and bound personally by the judgment pronounced on 
such process against him. Where he is not within such territory, 
and is not personally subject to its laws, if on account of his sup- 
posed or actual property being within the territory, process by the 
‘local laws may by attachment go to compel his appearance, and 
for his default to appear, judgment may be pronounced against 
him, such a judgment must, upon general principles, be deemed 
| only to bind him to the extent of such property, and cannot have 
| the effect of a conclusive judgment x fersonam, for the plain rea- 
} son that, except so far as the property is concerned, it is a judg- 
| ment coram non judice. * The principles of the common 
| law (which are never to be lost sight of in the construction of our 
| own statutes, ) proceed yet further. In general, it may be said, 
{that they authorize no judgment against a party, until after his 
appearance court. He may be taken on a capias and 
brought into court, or distrained by attachment and other process 
against his property to compel his appearance ; and for non-appear- 
ance be outlawed. But still, even though a subject, and within 
the kingdom, the judgment against him can take place only after 
So anxious was the common law to guard the 


in 


such appearance. 
rights of private persons from judgments obtained without notice 
and regular personal appearance in court.” 

“ Jurisdiction is acquired,"’ says the supreme court in Boswell’s 
Lessee v. Otis (g Howard, 348), ‘‘in one of two modes; first, 
as against the person of the defendant by the service of 
| process; or, secondly, by a procedure against the property 
of the defendant within the jurisdiction of the court. In 
the latter case, the defendant is not personally bound by the judg- 
ment beyond the property in question. And it is immaterial 
whether the proceeding against the property be by attachment 
or a bill in chancery. It must be substantially a proceeding ix 
rem.” 

A substituted service is usually made in the form of a notice pub- 
lished in the public journals, as in this state. ‘ But such notice,” 
says Cooley (p. 404), in his treatise on Constitutional Limitations, 
“is restricted in its legal effect, and cannot be made available 
for all purposes. _ It will enable the court to give effect to the pro- 
ceeding so far as it is one zw rem, but when the zes is disposed of 
the authority of the court ceases. The statute may give it effect so 
far as the subject-matter of the proceeding is within the limits, and 
therefore under the control of the state; but the notice cannot be 
made to stand in the place of process, so as to subject the defen- 
dant to a valid judgment against him personally. In attachment 
proceedings, the published notice may be sufficient to enable the 
plaintiff to obtain a judgment which he can enforce by sale of the 
property attached, but for any other purpose such judgment would 
be ineffectual. The defendant could not be followed into another 
state or county, and there have recovery against him upon the 
judgment as an established demand. The fact that process was 
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not personally served is a conclusive objection to the judgment as 
a personal claim, unless the defendant caused his appearance to 
be entered in the attachment proceedings. Where a party has 
property in a state, and resides elsewhere, his property is justly 
subject to all valid claims that may exist against him there; but 
beyond this, due process of law would require appearance or per- 
sonal service before the defendant could be personally bound by 
any judgment rendered.” 

In Cooper v. Reynolds (10 Wall. 308), similar doctrines are 
laid down by the Supreme Court of the United States. In that 
case, the plaintiff had sued the defendants in Tennessee for false 
imprisonment, and upon affidavit that none of them were to be 
found in his county, sued out a writ of attachment against their 
property. Publication was ordered by the court, notifying them to 
appear and plead, answer or demur, or that the suit would be taken 
as confessed, and proceed in ex farte as to them. Publication was 


had, and the defendants having made default, judgment was | 


entered against them, and the attached property was sold under it. 
The purchaser having been put into possession, the original owner 


brought ejectment for the premises. In considering the character | 


of the attachment suit, the court, speaking through Mr. Justice 
MILLER, said: ‘‘ Its essential purpose or nature is to establish, by 
the judgment of the court, a demand against the defendant, and 


to subject his property, lying within the territorial jurisdiction of | 


the court, to the payment of that demand. 
‘“‘ But the plaintiff is met at the commencement of his proceed- 


ings by the fact that the defendant is not within that territorial jur- | 


isdiction, and cannot be served with any process by which he can 
be brought personally within the power of the court. For this 
difficulty the statute has provided a remedy. It says that, upon affi- 
davit being made of that fact, a wsit of attachment may be issued 
and levied on any of the defendant's property, and a publication 


may be made warning him to appear, and that thereafter the court | 


may proceed in the case, whether he appears or not. 

“If the defendant appears, the cause becomes mainly a suit /# 
personam, with the added incident that the property attached 
remains liable, under the control of the court, to answer to any 
demand which may be established against the defendant by the 


final judgment of the court. But, if there is no appearance of the | 


defendant, and no service of process on him, the case becomes, in 
its essential nature, a proceeding 2 vem, the only effect of which 
is to subject the property attached to the payment of the demand 
which the court may find to be due to the plaintiff. 


“‘ That such is the nature of this proceeding in this latter class | 
of cases, is clearly evinced by two well established propositions: | 


first, the judgment of the court, though in form a personal judg- 


ment against the defendant, has no effect beyond the property , 


attached in that suit. No general execution can be issued for any 
balance unpaid after the attached property is exhausted. _No suit 
can be maintained on such a judgment in the same court or in any 


other; nor can it be used as evidence in any other proceeding not | 


affecting the attached property ; nor could the costs in that pro- 
ceeding be collected of defendant out of any other property than 
that attached in the suit. Second, the court, in such a suit, cannot 
proceed unless,the officer finds some property of defendant on 
which to levy the writ of attachment. A return that none can be 
found, is the,end,of the case, and deprives the court of further 
jurisdiction, though the publication may have been duly made and 
proven in court.” ; 

The writer of the present opinion thought some of the objections 
taken to the preliminary proceedings in the attachment suit referred 
to, were well founded, and dissented from the judgment of the 
court ; but, in the doctrine laid down in the above citation he always 
has concurred. It is, in our judgment, the true doctrine and the 
only doctrine which is consistent with any just protection to the 
citizens of other states. Such is the constant intercourse between 
citizens of different states, at the present time, that the greatest 
insecurity to property would exist if purely personal judgments, 


| obtained ex Zarte without personal citation, upon mere publication 
| of notice, which, in the great majority of cases, would never be 
| seen by the parties interested, could be made available for the siez- 
| ure of property afterwards brought within the state. That law 
would be intolerable, if valid, which would permit citizens of 
another state to come into this state and recover personal judgments 
| for all sorts of torts and contracts, upon mere service by publica- 
| tion against citizens of different states who have never been within 
the state or possessed any property therein. If such judgments 
| could be upheld they would become the frequent instruments of 
fraud in the hands of the unscrupulous, and be sprung on the 
property of the unsuspecting defendants when the transactions giv- 
| ing rise to the judgments have passed from their memory, or the 
| evidence respecting the transactions has perished. We do not 
think it within the competency of the legislature to invest its tribu- 
nals with authority having any such reach and force; certainly no 
presumption in favor of their jurisdiction can arise when a judg- 
ment of this character is produced against a non-resident who has 
never been within the state, and did not appear to the action. 
Hare & Wallace’s Notes to Smith’s Leading Cases, vol. 1, p. 838; 
| Picquet v. Swan, 5 Mason, 535; Monroe v. Douglass, 4 Sand. Ch. 
182.* 
The second position laid down in Hahn v. Kelly, requires us to 


consider what papers and proceedings constitute the record of a 
| court of general jurisdiction, which may be looked into when 2 
judgment of that court rendered against a person without the terri- 
torial limits of the court, upon constructive service by publication, 
is assailed collaterally for want of jurisdiction. In that case it is 
held that such record consists only of the papers and proceedings 
which compose what is designated in the Code of Proceedure as 
| the judgment-roll ; and that it need not contain the affidavit of the 
| party and the order of the court, without which constructive ser- 
vice of the summons by publication cannot be made. 

The statute, authorizing constructive service by publication of 
| summons upon non-resident and absent parties, requires certain 
| facts to be presented by affidavit to the court in which the action 
| is pending, or to a judge thereof, or to a county judge. If it appear 
| upon such presentation, to the satisfaction of the court or judge, 
that the facts exist, an order may be made for the publication of 
| the summons, and such order must prescribe the period and desig- 
| nate the paper in which the publication is to be made; and if the 
| residence of the defendant be known, the order must also direct a 





*In Oakley v. Aspinwall (4th Comstock, 520), Mr. Chief Justice BRONSON, 
in delivering the opinion of the Court of Appeals of New York, said: ‘‘ When 
the courts of any state’ render a judgment against one who was not a citizen of 
that state and was not brought into court, the judgment is held absolutely void 
everywhere else, although it may have been expressly authorized by the legis- 
lature of the state where it was rendered. I doubt whether such a judgment 
| is of any force in the state where it was rendered. Under our form of govern- 
| ment it is questionable, to say the least, whether the legislature can, in any 
| case, without an express license from the people, authorize a judgment which 
shall operate in personam against the defendant who neither appeared nor was 
in any way served with process. ‘That state must not boast of sts civilization, 
nor of its progress in the principles of civil liberty, where the legislature has 
power to provide that a man may be condemned unheard.” 

In Webster v. Reid (11 How. 459), it appeared that the legislature of the 
Territory of Lowa had directed that suit might be instituted against the owners 
of half-breed lands lying in Lee county in that territory, and notice be 
given to the owners through the Iowa Territorial Gazette. Suits having been 
instituted by notice in that way, and judgments recovered, the Supreme Court 
of the United States declared that they were nullities. ‘ ‘These suits,” said 
Mr. Justice MCLEAN in delivering the opinion of the Court, “‘ were not a pro- 
ceeding 3# rem against the land, but were in personam against the owners of 
it. Whether they all resided within the territory or not, does not appear, 
nor is it a matter of any importance. No person is required to answer ina 
suit on whom process has not been served, or whose property has not been 
attached. In this case there was no personal notice nor an attachment, or 
other proceeding against the land, until after the judgments. The judgments, 
therefore, are nullities, and did not authorize the executions on which the land 
was sold.” 
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copy of the summons and complaint to be forthwith deposited in | sanctions any such defective record; but, on the contrary, we are 
the post-office directed to him at his place of residence. The ser- | clear that, properly construed, it requires full proof of the jurisdic- 
vice of summons is deemed complete at the expiration of the time | tional facts to be incorporated into the judgment-roll. 
prescribed by the order for publication. If, however, we are mistaken, and the order, which is the foun- 
The statute, in the same title which treats of the manner of com- dation of and the only authority for the publication, is no part of 
mencing civil actions, after stating the manner in which service | such roll, or, if not mistaken, we are bound to accept as correct, the 
shall be made in case of personal service, and in case of service | construction of the statute given by the state court, then enquiry 
by publication, provides in sections almost immediately following | into the jurisdiction of the court cannot be limited, on a collateral 
that, “proof of the service of summons shall be as follows: 1. attack, to the contents of the roll. The remaining retord of the 
If served by the sheriff, his certificate thereof. 2. If served by proceedings would be of equal authority and verity, and could be 
any other person, his affidavit thereof. 3. In case of publication, equally relied upon. The record at common law, which imported 
the affidavit of the printer or his foreman or principal clerk, show- absolute verity, was a history of all the acts and proceedings in the 
ing the same; and on an affidavit of a deposit of a copy of the | action, from its initiation to final judgment, enrolled upon parch- 
summons in the post-office, if the same has been deposited.” ' ment for a perpetual memorial and testimony. These rolls were 
In another part of the same statute, in a different title and chap- | called records of the court, and were, in the language of Blackstone, 
ter, treating of a different subject, “the manner of giving and ' «of such high and supereminent authority that their truth was not 
entering judgment,” it is provided that immediately after entering | to be called in question.” A record, professedly embracing only 
the judgment, in case the complaint be not answered, the clerk | a portion of such acts and proceedings, cannot be entitled to simi- 
shall attach together the summons with the affidavit or proof of | Jar implicit credit, and cannot equally close the door against 
service, and the complaint with a memorandum endorsed thereon, | collateral attack. The use of the same designation to indicate a 
that the default of the defendant in not answering was entered, and | different collection of acts and proceedings, cannot, of course, 
a copy of the judgment; and that these papers shall constitute the | carry with it the same import. 


If the legislature should declare 
judgment-roll in the case. that only that portion of the proceedings in an action which con- 
Now, it is evident that the language of the statute in the first title | stitutes the judgment itself, should be enrolled, it would not be any 
mentioned, declaring what shall be proof of service of the sum- | less illogical te insist that to that enrollment parties should be con- 
mons, must be limited to the action of the persons making the | fined when questioning the jurisdiction of the court, than it is that 
service or publication, of which the sections immediately preceed- | they shall be confined to any other defective record of the pro- 
ing in the same title speak; as if the language were as follows: | ceedings in the action. 
‘Proof of the service of summons by the sheriff or other person, 
or by a publisher of a newspaper, as above provided, shall be as 
follows." The obvious meaning intended is, that the proof of ser-, 
vice, which the parties performing the particular duty prescribed 
must furnish, shall be the certificate or affidavit designated. It 
does not mean that such certificate or affidavit shall be all that is 
required on the subject of service, but only all that is required of 
those particular persons. Any other construction would lead to 
this absurd result, that an affidavit could be used to establish con- 
clusively a fact to which it makes no reference. Publication of a 
summons in a newspaper is not service of the summons, nor is an 
affidavit of such publication proof of service. The publication 
- be of wid avail, must be in a paper designated and for the per- | j, recognized. There the objection to the insufficiency of an affi- 
iod prescribed by the order of the court or judge. The terms of davit made to obtain an order of publication, was allowed on a 
such order must therefore be connected with the affidavit, or the collateral attack to the judgment under which the plaintiff claimed 


proof will amount to nothing. The affidavit by itself is only | title in ejectment. As the statute only requires certain facts to ap- 
portion of the proof, a solitary link in the chain required. The | pear by affidavit 40 the satisfaction of the court or Judge, we should 
printer is not supposed to know anything of the order, and is not | },, inclined, in the absence of this decision, to hold that defects in 
called upon even to refer to it in his affidavit. | the affidavit could be taken advantage of only on appeal, and 
When, therefore, the record of the judgment comes to be made | could not be urged collaterally. We cite the case, however, not 
up, it must necessarily include the order of the court, or it will | only because it reiterates the rule of strict construction, but be- 
disclose no proof of service. And when the statute requires the | cause of the special reason it gives for its enforcement in this 
clerk to attach, with other papers, the proof of service, it means not | state, in the observation that there is probably “ no state in which 
merely the affidavit which the publisher may furnish as part of | so many have waited, and are still waiting, for their adversaries to 
such proof, but the order also, without which the affidavit establishes | depart in order that suit may be brought and judgment obtained 
nothing. It is in giving to the provision, declaring the proof | against them on publication without actual notice.” “ It may be 
which the officer or person making personal service, or the printer | important,” continues Mr. Justice SAWYER, in delivering the unan- 
publishing the summons, shall furnish of their acts, the effect of a | mous opinion of the court, “‘ to the interests of those who suppose 
declaration that no other proof of the service was necessary, that | they have acquired rights under this class of judgments, that they 
error, in our judgment, was committed in Hahn v. Kelly. should be upheld. But it is equally important that the interests of 

That the ruling in that case left the judgment-roll a defective and | parties, who have only been constructively served with process, 
imperfect record, seems to have been felt by the court, for it says : | and who, in many instances, have had no actual notice till they 
‘In our judgment, it would have added to the completeness of the | have been condemned unheard, should be protected. If a judg- 
record to have made the proof of service by publication include | ment is void for want of jurisdiction, all those who have acquired 
also the affidavit of the party, and the order of the court directing | interests under it, have done so in full view of the condition of the 
publication to be made, for, in point of law, they constitute a part | record ; while, on the other hand, a defendant is liable to have an 
of the mode ; but the legislature has not seen proper to do so, and | unjust judgment rendered against him without any knowledge of 
we can no more add to their will than we can take from it.” the pendency of the action till it is too late to protect himself. An 

For the reasons we have stated, we do not admit that the statute | appeal is no adequate remedy where a party has ne notice : for the 





When constructive service by publication in a personal action is 
authorized by statute in place of personal citation, the rule prevail- 
ing in all courts is, that the statute must be strictly pursued. We 
are not aware that this doctrine has been denied in any state court. 
It has been repeatedly asserted by the supreme court of this state 
in the most emphatic manner. ‘A contrary course,” said that 
court in Jordan v. Giblin, in 1859, ‘“‘ would encourage fraud and 
lead to oppression.” 12 Cal. too. ‘A failure to carry out the 
rule thus prescribed,”’ said the court, speaking through Mr. Justice 
SANDERSON, in Ricketson v. Richardson (26 Cal. 149), “in any 
particular, is fatal where it is not cured by an appearance.” In 
Forbes v. Hyde (31 Cal.), 342, decided in 1866, the same doctrine 
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time to appeal is very brief, and may expire before actual notice is 
obtained. In the language of the court in Smith v. Rice (11 Mass. 
512), ‘‘ the very grievance complained of is, that the party had no 
notice of the pending of the cause, and of course no opportunity 
to appeal.” 

Now, if the rule in Hahn v. Kelly be correct, we have this sin- 
gular result: that whilst the statute must be strictly followed be- 
fore jurisdiction can be acquired over the person, a party against 
whom a judgment is rendered is precluded from examining the 
proceedings” by which alone it can be seen whether the statute has 
been followed. In other words, the court says, no jurisdiction is 
acquired by the court if the requirements of the statute be not 
pursued, but the record of the proceedings taken shall always be 
a closed book. 

If the order of the court is no part of the judgment-roll it can- 
not be brought before the court on appeal, unless a statement or 
bill of exceptions be made up; and either of these proceedings 
supposes the presence of the parties or counsel. If any other di- 
rect proceedings are taken they might result in vacating the judg- 
ment, but under the ruling in the case cited, the record being reg- 
ular on its face, the purchaser, if a third party, would be protected, 
and the wronged defendant be left to the doubtful chances of re- 
covering the value of his property by action against the plaintiff. 

From the examination we have thus been able to give to the 
case of Hahn v. Kelly, we do not find in it sufficient reasons to 
depart from the old and well established rules formerly recagnized 
in the supreme court of this state, the observance of which, as we 
are more and more impressed every day, is essential to the pro- 
tection of the rights of all citizens, whether resident or non-resi- 
dent of the state. 

The proceedings for constructive service by publication, which 
the statute authorizes, are, as stated by Mr. Justice SANDERSON in 
the case of Ricketson v. Richardson, ‘‘ in derogation of the com- 
mon law ;’’ that is, they are not in accordance with the course of 
the common law. 

It was the boast of that law that it condemned no one in his 
person or his property without his day in court. That there must 
be citation before hearing, and hearing, or opportunity of being 
heard, before judgment, was a cardinal principle which pervaded 
all its judicial proceedings. And when the articles of compact 
contained in the ordinance of 1787, for the government of the 
North West Territory, declared that its inhabitants should always 
be entitled ‘‘ to judicial proceedings according to the course of the 
common law,”’ it was believed by them that they had in that guar- 
antee the assurance of full protection to all their private rights; 
and that the language was not used “ mainly for ornamental pur- 
poses,” having a certain “ rotundity of sound which is pleasing to 
the ear,” but leaving ‘‘no definite impression upon the understand- 
ing.”* Hahn v. Kelly, 34 Cal. 411. The common law recog- 
nized no such proceeding as a personal judgment without the ap- 


. pearance of the party, and probably in no other case than Hahn 


v. Kelly were proceedings to outlawry ever cited as a mode 


‘amounting or equivalent to constructive service,” by which a 


common law court obtained jurisdiction. ‘‘ By the strict rules of 
the common law,” says the Supreme Court of New Jersey in Hess 
v. Cole (3 Zab. 116), “‘ it was necessary in every suit, not only 





*In speaking of these terms—‘‘proceeding according to the course of the com- 
mon law "’— the court in Hahn v. Kelly uses this language : ‘* Some words are 
used to express ideas, and others to ornament them. The more we turn this 
expression over and examine it by the light of reason, for the purpose of 
determining to what use it has been put, the more we are inclined to the opinion 
that it has been used merely from force of habit, or mainlv for ornamental 
purposes. It hasacertain rotundity of sound which is quite pleasing to the 
ear, but leaves no definite impression upon the understanding. It is simply 
equivalent to a knowing look or a solemn shake of the head, and doubtless it 
was first used in that sense. When first employed, its use was harmless, for 
there was then no mode of procedure except such as the common iaw pre- 
scribed, but its continued use where the modes of the common law have 
heen superseded is mischievous.”’ 


—- ee me 


that the defendant should be served with process, but that his ap- 
pearance to the action should be effected. Every student is fami- 
liar with the cumbrous machinery and complicated process by 
which the courts sought to compel the afpearance of the defend- 
ant. He is familiar also with the principle, that if.the defendant 
was contumacious and refused to appear to a mere civil action, 
the proceedings were at an end. No judgment could be rendered. 
Every common law record shows upon its face that the defendant 
was either in custody, or was summoned or attached to answer to 
the action. And, however inconvenient may have been the strict- 
ness with which the principle was applied, and the extent to which 
it was enforced in ancient common law proceedings, the principle 
itself is by no means peculiar to the common law. It pervades, in 
fact, every code of law and every well-regulated system for the 
administration of justice.”’ 

The opinion in Hahn v. Kelly is not only singular in its refer- 
ence to proceedings to outlawry for want of appearance of a 
party; but the citations from Blackstone, to show that the courts 
of chancery would proceed to judgment upon a constructive ser- 
vice of process at all analagous to service by publication, estab- 
lish nothing of the kind ; and only seem to do so because they are 
detached from their context in the volume. They relate to pro- 
ceedings to compel the appearance of parties after service af the 
subpana, which is the original process in chancery, as any one 
will see, who will read the whole page in Blackstone from which 
the citations are taken. 

Service of the subpcena could indeed be made by leaving a copy 
at the actual residence of the defendant, as well as by delivering a 
copy to him personally. And in special cases where an absent or 
absconding defendant had appointed a person to act as his agent 
in the matter litigated, substituted service upon such agent in lieu 
of the principal, was, upon application to the court, sometimes al- 
lowed. Adams’ Equity, 324; Hobhouse v. Courtney, 12 Simons, 
130. But it was not until the statute of 5th George II., c. 25, that 
proceedings could be taken by publication, without service in one 
of the modes indicated. That statute authorized proceedings by 
proclamation published in the London Gazette, and read in the 
parish church and posted in the Royal Exchange, where a defend- 
ant had absconded to avoid service. It did not apply to a citizen 
or subject of another government who had never been in the 
realm. 

Passing from Hahn v. Kelly, we proceed to consider the other 
positions taken by the defendant to defeat a recovery. It is con- 
| tended by her counsel: st. That the cases of Gray and Eaton 
| were suits 2 rem, and that the decree in the consolidated suit 
| bound the property without reference to the defective service of 
summons upon the infant. 2d. That the district court had au- 
thority to appoint a guardian ad /item for the infant without previ- 
{ous service upon her; and 3d. That the decree in the consoli- 
dated suit was not reversed as to the widow Matilda. : 





Ist. Suits 72 xem may be divided into four classes: Ist, those 
which are directed primarily against particular property, and are 
intended to dispose of it without reference to the title of individ- 
ual claimants ; 2d, those which are instituted to determine the 
status of particular property or persons; 3d, those which are, in 
form, personal suits, but which seek to subject property btought 
by existing lien or by attachment, or some collateral proceeding, 
| under the control of the court, so as to give effect to the rights of 
| the parties ; and 4th, those which seek to dispose of property, or 
| relate to some interest therein, but which touch the property or in- 
| terest only through the judgment recovered. Proceedings in ad- 
| miralty for the forfeiture of a vessel or goods are instances of the 
| first kind; the suit is there brought against the vessel or goods 
directly, without reference to the rights of persons, and all parties 
are notified to appear by a designated day and assert their claims, 
or the property will be condemned. Proceedings in the probate 
court, upon the validity of a will, are instances of the second kind; 
the judgment, when rendered, operating directly upon the status 
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or condition of the instrument determining its validity or invalid-' 
ity. Proceedings by attachment against the property of debtors, 
or to foreclose a mortgage, or other lien upon property, or to par- 
tition real estate, are instances of the third kind. Proceedings to} 
compel the execution or cancellation of a conveyance of real! 
property in the state, and proceedings to wind up and dispose of, 
partnership property, are instances of the fourth kind. The third | 
and fourth classes mentioned are not strictly proceedings 7 rem, 
but so far as they affect property in the state, they are treated as 
substantially such proceedings. 

In proceedings 7m rem, notice of some kind is required, but as 
all property is supposed to be in the possession of its owner either | 
in person or by agent, a seizure of property is, of itself, considered | 
to impart notice of the proceeding to the owner. Therefore, where) 
the property is, at the outset, taken into the custody of the court, 
the law is less strict in requiring further notice, either generally, by | 
proclamation to all persons, or specially to the reputed owner. But} 
where the property to be affected is not thus at the outset taken | 
into custody, there is no constructive notice given by the proceed-|. 
ing ; and the same notice, as provided by law, must be given to| 
the defendant, as in actions where a personal judgment for dam- | 
ages is alone sought. ‘‘A proceeding,” says the Supreme Court) 
of Vermont, in Woodruff v. Taylor (20 Vermont, 65), where the| 
law on subject of suits 77 rem is stated with great clearness, ‘‘ pro- 
fessing to determine the right of property where no notice, actual 
or constructive is given, whatever else it might be called, would | 
not be entitled to be dignified with the name of a judicial proceed-| 
ing. It will be a mere arbitrary edict, not to be regarded any-| 
where as the judgment of a court.” | 

The suits of Gray and Eaton were partly 77 Jersonam, and were, | 
at the same time, intended to subject property in the state to the | 
disposition of the court; but as the property was not taken into} 
custody at the outset, there was no constructive notice given to the| 
owners or claimants by the proceeding, and the absent and non-| 
resident defendants could only be brought before the court by pub-| 
lication of summons, as provided by statute, and this, as the su- 
preme court held, was never done, so far as the infant Franklina| 
was concerned. 

2d. As tothe authority of the district court to appoint a guar-} 
dian, ad “item, for the infant, without previous service upon her, it} 


is sufficient to observe that the supreme court of the state on! 
appeal decided that no such authority existed. The statute re-| 
quires service of summons on all infants, before a guardian ad) 
litem can be appointed, and makes no difference in this respect 
between an infant of a few months and one nearly attaining his 
majority, and the service can no more be dispensed with in the | 
one case thanin the other. Besides, there is wisdom in the provision 
requiring service even upon an infant in its cradle, for the papers, 
through its nurse or relatives, would almost be sure in such case 
to find their way into hands of parties who would look after the 
interests of the child. Be this as itt may, it is the proceeding re- 

quired by the legislature before the jurisdiction of the court can 
ponoare and as Chief Justice TANEY said of a mere formal objec-; 
tion which was insisted upon in the supreme court, nothing is un- 
important or to be disregarded which the legislature has pre- 
scribed as a condition for exercising the jurisdiction of the court. 





| 
! 
| 
eon 


Where personal service cannot be made by reason of the non-! 
residence in the state or absence of the infant, service must be! 
made by publication as in other cases. Such publication is the) 
prescribed condition to the exercise of jurisdiction over the infant. 
3d. The objection that the decree of the district court in = 
consolidated action was not reversed as to the widow Matilda, i 
not founded upon fact. There was but one decree, rm 
the court speaks, in its opinion, as though there were | 
two separate decrees before it. This is an evident inadvert-| 
ance in the language of the court, arising from the fact that the) 
objections to the validity of the decree were taken to the seperate 
proceedings had before their consolidation. The case was re- 


| menced. Weshall publish the full opinion next week. 
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manded for further proceedings, and on filing the remittitur, the 
question evidently arose as to what proceedings should be had, 
and after hearing counsel for the parties, the court ordered a new 
trial on all the issues as to all the parties. Upon this order the 
case remained on the calendar of the district court for trial for 
over a year, and was then dismissed. ‘The order of dismissal was 
entered in the consolidated suit, and it would appear for greater 
caution in the seperate suits also. 

The decree as to the infant Franklina being void for want of 
jurisdiction in the district court over her, all proceedings founded 
upon such decree, so far as her rights are concerned, necessarily 
partake of the same infirmity. The purchaser of the premises 
being one of the attorneys of the plaintiff Gray, the law, as held 
by the supreme court, imputes to him knowledge of the defects in 


| the proceedings which were taken under his direction and that of 


his partners. The conveyance of the undivided half to his law 
partner was made after the reversal of the decree, and the latter 
also took his interest with similar knowledge of the defect. Inde- 
pendently of this fact their title fell with the reversal of the decree. 
On this subject we can add nothing to what was said in the opin- 
ion of the supreme court, except that the doctrine of Reynolds v. 
Harris was reaffirmed in the late case of Reynolds v. Hosm er 
reported in 45 California, 617. 

As to the claim for rents, we are of opinion that the cost of fill- 
ing up the water lot, which was a valuable and permanent improve- 
ment, is a just offset to the rents received, or 
been received, by the defendant. 

It follows, from the views we have expressed, that the plaintiff 
is entitled to judgment for the possession of the premises ; and 
such judgment will be entered upon the findings filed—with costs. 

JUDGMENT FOR PLAINTIFF. 


— - 


which might have 





BANKRUPT AcT — DISCHARGE OF BANKRUPT — IMPORTANT 


| RULING BY MR. JusricE MILLER.—On the 30th of September, 


Mr. Justice Miller, sitting in the Federal Circuit Court at St. Louis 
made a highly important ruling in 7¢ King, a bankrupt holding that 
section g of the amendment of 1874, to the bankrupt, act, in rela- 


| lation to the discharge of bankrupts, applies to cases pending at 


the time that act took effect, as well as to cases theréafter com- 


The same 


| point has been ruled in the same way by Mr. District Judge Hop- 


kins of the Western District of Wisconsin in re Perkins, which we 
shall also publish in our next. These two cases deny the conclu- 
sion of Mr. District Judge Blatchford, in 7¢ Franke, anée, p. 448: 
S. C., (in full) 6 Chicago Legal News, 414. 

The importance of these rulings will be seen when it is con- 
sidered that there are a large number of cases pending in the 
United States Courts here, and elsewhere, in which the bankrupts 
have never applied for discharge, because, under the provisions of 
the former laws, they were unable to comply with the law’s require- 
ments, either by procuring the consent of creditors, or the payment 
of the required percentage of the debts proved. All these obstacles 
now disappear, and any bankrupt who has been adjudicated such on 
the petition of his creditors may be discharged, if he has never 
been guilty of any fraudulent acts which are a bar to the discharge. 


. 


Correspondence. 
Common Carriers—Liability of Express Compa- 
nies—Opinion of Judge Ballard in Bank of Ken- 
tucky v. Adams Express Company. 


MEssrs. EpttTors :—In a note to the opinion of Judge Ballard, published 
in your journal at page 436, you remarked upon the importance of the ques- 
tion decided, in the above case, and, after referring to the conflicting deci- 
sions, closed by suggesting that the better view was against the one there held. 
A mature examination of the question has convinced me that vour itapres- 
sions are correct. In view of the great public importance of the question, I 
propose to examine the foundations of the doctrine announeed in the opinion. 

Brief statement of the facts in the case are as follows: The defendant, the 
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Adams Express Company, became liable to the Bank of Kentucky, the plain- | 


tiffs, for the carriage of a package of money from New Orleans to Louisville. 
The package was delivered at New Orleans and a receipt given in the usual 
form, and containing a stipulation against liability of the company for loss 
by fire. While i# ¢rvansitu, in the usual manner, upon the usual line of rail- 
road, in charge of the defendant's messenger, by a railroad accident, the pack- 


age of money was destroyed by fire. The railroad upon which the package was | 


carried and lost was not owned or controlled by the defendant. 

The bank sued for the money upon the theory that the fire occurred through 
the negligence of the defendant, or of some one else, whose negligence was 
imputed to the defendant, and claimed on the trial that the evidence showed 
negligence on the part of the railroad company, and that the defendant was 
liable to the plaintiff for a loss occasioned by such negligence. But the court 
instructed the jury that they should disregard the evidence on the question of 
the negligence of the railroad company, holding that the defendant in such a 
case is only responsible for the negligence of itself and its employees. 

To sustain his view of the case, the learned judge assumes that the express 
company is but an “ ordinary bailee for hire,’ is only bound to ordinary dili- 
gence of itself or its servants, and as the railroad company was not its servant, 
and as the railroad was not under its control, it was no way responsible for 
the negligence of those who controlled the railroad and its carriages. The 
whole opinion is based upon these propositions, and is made up of illustra- 
tions based upon them. 

Now, if it shall turn out that there are some peculiarities attaching to the 
relation of the express company here, as carrier, which do not apply to ordi- 
nary bailees for hire ; for instance, suppose that it shall appear that upon 
principle, in cases like this, the carrier must not only Aimse// be free from neg- 
ligence-producing the excepted feri/, but that a// who execute his contract of 
carriage, whether as agents, servants, employees or sub-carriers, must be 
equally free from negligence, then the theory must fall: and, therefore, to re- 
fute the theory, we have but to show either that this distinction exists, or that 
this latter liability attaches to ordinary bailees for hire. The result is the same 
in either case. 

The law has regard to names, and forms, and definitions for the protection 
of rights, and the preservation of principles, but they should not be used to 
violate the former, or to pervert the latter; and in cases like the one under 
consideration, the question should not be so much whether the party sought 
to be made liable comes within a certain technical definition or description, 
and whether certain incidents are usually attached to, or certain duties gener- 
ally devolve upon, persons answering this definition or description, as to ascer- 
tain in the particular case whether, under the principles and rules of law ap- 
plicable to the facts, the defendant has been guilty of a breach of contract or 
duty which entitles the plaintiff to his action. It is by no means safe, in these 
inquiries, to rely too implicitly upon definitions given in other cases, often 
given by judges in cases only partially similar, and without much attention to 
the question whether they are generally accurate, or accurate at all, except in 
the particular case in which they are used. 

Hence, in this inquiry, I shall pay little attention to the question whether 
the defendant is indeed an “ ordinary bailee for hire,’’ or not. 

i will now endeavor to consider the question as it strikes me, and by show- 
ing that my view is right, and thereby demonstrate that the reasoning of the 
learned judge is unsound. 

The elementary principle underlying the duties and responsibilities of com- 
mon carriers, is their absoiute liability for all losses unless caused by act of 
God or pubiic enemies. (It is admitted here that the defendant is a com- 
mon carrier.) Now the courts have held that this stringent common law lia- 
bility may be limited by special contract between the carriers and the owners 
or consignors of goods. But as this very strict liability was established in a 
great part to protect the public against the negligence of carriers and their em- 
ployees, the law only permits this limitation with a qualification, viz: These 
carriers shall be permitted to limit their liability by contract, but they shall be 
required, in good faith and without negligence, to carry out their contracts of 
carriage, and if such carriers stipulate against loss by a certain peril, and the 
goods be lost by this peril, still, if the peril, or the loss by the peril, was pro- 
duced by the carrier's negligence, then, notwithstanding thé exemption, he 
shall pay for the goods ; because it is against public policy to permit a party 
by contract to exempt himself from liability for loss by negligence ; and in 
such a case the burden of proof is on the carrier to show not only a loss within 
the terms of the exception, but also that the proper care and skill were exer- 
cised to prevent it, (Graham v. Davis, 4 Ohio St. R. 363. Now, concerning 
what does this principle of public policy require the absence of negligence, 
and the exercise of diligence and skill? I answer, concerning the custody 
and carriage of the goods. Upon whom, and concerning the acts of whom, 
does this rule against negligence operate? I answer, emphatically, upon the 
contracting carrier who is claiming exemption under his contract for exemp- 


o| 


ligence, that is, proper diligence on the part of every one who has any con- 
nection with the carrying out of the contract of transportation. For it is of 
| the very essence of the rule of public policy, that if the loss occurs within the 
| exception, and the exception be relied upon, it shall not prevail, if the loss 
| was produced by the negligence of the carrier himself, or any one executing 
| 


the contract for hii. 

How is public policy affected by the question, whether the contracting 
| party carry the goods himself, or whether he put them on another man’s cars 
and hire him to carry them? In the former case he is liable for losses occur- 
ring through his own negligence ; whatever his contract may be, the law holds 
him absolutely. 

Why should the rule be different should the goods be lost by the negli- 
gence of him who is hired by the first carrier to carry ine goods? The con- 
signor has no right to claim that the carrier whom he employed shall actually 
carry the goods. He may carry them on his own vehicles, with his own mo- 
tive power, upon his own road or the public rivers, as a railroad or river car- 
rier. Here his liability is tnquestioned. Or the carrier may, as in the pres- 
ent case, and as is the usage of express and transportation companies, under- 
take the carriage and receive the whole price for the same, and hire the use 
of the coaches of railroads and rooms on steamboats in which the goods are 
kept and carried for hire by the railroads and boats, but in the charge and 
under the control of the messengers or the servants of the express or trans- 
portation companies, and therefore in the actual manual possession of such 
companies. Now this process of carriage by the car, and the motive power, 
and under the care of the messenger, is the carrying contracted for. It is but 
one carrying, and all the instrumentalities used are but the means for the pro- 
duction of the one result, the carriage of the goods. Who is the carrier here ? 
It is not denied the express company is. Whose instrumentalities are these ? 
—the coach, the messenger, the motive power? I answer, the express com- 
pany’s. It employs them, pays for them, and they are the only appropriate 
instrumentalities by which its contract can be carried out, and without which 
it could not be fulfilled, and it may be appropriately said here,“ gui facit per 
alium, facit per se." Now does not public policy, as well as natural justice 
and common sense, demand that before the carrier here can defend under its 
exemption, it must show an absence of negligence in the use of all these in- 
strumentalities necessary for the fulfillment of the contract? The contract 
and all the appliances for its fulfillment are alike, in legal effect, the contract 
and appliances of the express company, as much as if it had owned the loco- 
motive, coaches and other machinery, together with the road and all its equip- 
ments. DeMotte v. Saraway, 14 Wendell, 225. What matters it to the 
owner of the goods whether the carrier owns the road or cars, or hires them? 
What injury is it to the carrier that it is to be held liable for the negligence of 
men whom it does not control? If they are not its servants, still it contracts 
with them for the use of their vehicles and motive power to transport its goods, 
and they are liable to it for negligence in their use in its service. 

If then, as I insist, the negligence of the railway company, in such a case, is 
the negligence of the express company, the liability of the latter to the owner 
of the goods carries with it a corresponding liability from the railroad com- 
pany to the express company. 

I concede that this proposition simply illustrates the reasonableness of the 
rule I maintain, and I am aware that it is said the owner of the goods may 
pass by the party with whom he contracted and sue the party guilty of the 
negligence. ‘This may be true, but it does not change the question. 

For the owner of the goods selects his carrier and makes his contract; he 
has a right to sue on that, and has no right to be turned over to a stranger 
for indemnity, one perhaps irresponible, and at all events one with whom he did 
not voluntarily deal; while if the express company be liable the shipper has 
only to look to the man or company whom he selected, and with whom he 
contracted. Judge Ballard, in all his arguments and illustrations, lays great stress 
upon the proposition, that the defendant is not to be held liable for negligence 
of parties over whom it has no control; and as a reason why it should not be 
so held, he insists that the liability relied on for a recovery is not the liability of 
the express company as a common carrier, but is only the liability for negli- 
gence. But I submit, with great deference, that this position is bare assump- 
tion. It may be true that great judges have given sanction to it, but it is 
utterly without foundation in principle or reason. A common carrier with his 
liability qualified is none the less a common carrier, except only as his liability 
is qualified. His liability for negligence was always one of the incidents of the 
relation, and although carriers were regarded as insurers, and you might 
charge them in assumpsit and assign non-delivery as a breach, and they could 
only plead ‘act of God” or “ the King's Enemies,” still you had your elec- 


in his possession for carriage, that they were lost. This common law liability 
has never been altered, cannot be qualified, and is the gist of the action in the 
case under consideration, and you may call the defendant as many names as 





tion from loss by the excepted peril ; and the rule requires freedom from neg- 


you choose here, but still it is a common carrier, liable to account for loss or 








tion to sue the carrier in case tor so negligently dealing with the goods, while | 
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damage to the goods arising from negligence in carrying the same, or while 
in its possession for carriage. 

That this carrier employs instrumentalities to execute its contract which it| 
cannot control, is no ground of complaint on the part of the shipper, ol 
of exemption on the part of the carrier. The goods being in its possession | 
from their delivery, whoever deals with them does so with its assent, the same 
being implied, the acts of those dealing with them while thus in its posession, | 
are its acts. The shipper contracts for freedom from negligence in the hand-| 
ling and transportation of his goods. Whether the carrier chooses to accom- | 
plish that by relying simply upon the common carrier's liability of his sub- 
carrier or co-carrier, or whether he have a special contract, are matters wholly 
indifferent to the shipper, if he receive what he contracts for. This is all he} 
can ask for. Nor does this rule impose any hardship to the express company, 
as it has its remedy over upon its sub-carrier or co-carrier. 

It strikes me that this view is far more in consonance with the analogies of | 
the law, and far more consistent with the mutual rights, duties and liabilities, | 
both of carriers and shippers, than the one announced in the opinion under | 
review. Inthe one case the shipper has his remedy against his carrier for 
loss of his goods through negligence for their carriage, whether the carrier 
carry them himself, on his own cars, or on another carrier's; or whether he 
superintend the carriage himself, or commit it wholly to others. And if the; 
carrier carry the goods upon trains controlled by others, and loose the goods by 
their negligence, he has his remedy over, While in the other case, if the car- | 
riage be contracted for by a carrier who carries his goods on 
others, and the carrier who furnishes the vehicles and the 
destroys the goods by his carelessness, the owner has no remedy on his contract, | 
nor any at all against the earrier with whom he chooses to deal. But if he has | 
any remedy, it is an action against the actually negligent party, who may be, 
and generally is, hundreds of miles away from the place of contract. 

It seems to me, therefore, that to overturn the former and establish the lat-| 
ter rule, with the results stated, require a more substantial reasons than the one 
assigned, to-wit : 
# common bailee for hire, and is therefore only liable for the negligence of its 





the vehicles of 
motive power, 


That the carrier who limits his liability by contract, is only | 


own servants, and when such a carrier, under such a contract, carries his goods | 
on the vehicles of another carrier, over whose emyloyees he has no control, he| 
is not liable for their negligence. For convenience of reference I cite the| 

! 


authorities which sustain my view, including those in the former note. Hooper} 
v. Wells, 27 Cal. 11; Chisterer v. Am. Ex. Co., 15 Minn. 270; mete on} 
Carriers, sec. 56, 14 Wendell, supra; 4 Ohio St. R., supra; 5 Am. L. R. N.! | 


S. 16 (Judge Redfield). Against these authorities upon the po ts pate Judge| 
Ballard's opinion stands alone, so far as I know. % 








(Correspondence. } 
Judge Ballard’s Opinion (ante, p. 436) 
press Company Case, 


September 21, 1874. 

EpIvoks CENTRAL LAW JOURNAL.—Judge Ballard in his opinion in The | 
Bank of Kentucky v. Adams Express Co., published in the CENTRAL LAW 

, JAURNAL, of the 3d inst., in a criticism upon the case of Hooper v. Wells, 
Fargo & Co., cites the following passage from the opinion of the court (27 Cal. 
p. 30): ‘‘ Defendants had the means of holding the proprietors of those} 
various vehicles, used in the business of expressmen responsible to them, had 
they chosen to do so. If they did not take proper means to secure themselves, 
ii was their own fault."" Upon which he makes the following observations: 
‘ But I cannot see how any argument can be drawn from this to show that 
defendants were responsible. Every bailee or depository may hold any one} 
responsible for destroying or injurings good in his possession, but it cannot be! 
maintained that he is responsible for such destruction or injury, unless he by 
his negligence contribute to the same. Besides the plaintiff had his remedy 
against the proprictors of those other conveyances which occasioned the loss, (see 
the N. Y. Steam Navigation Co. v. Merchants Bank, 6 How. 882) avd it might | 
be retyrted, ‘that if he did not take the proper means to secure himself it was 
his own fault.’” 

The learned judge does not seem to be aware, or at least does not refer to the 
fact, that the passage cited by him, and another similar passage at the bottom 
of page 34, have reference to the act of Congress, “to limit the liability of 
ship-owners, and for other purposes "’ (g Stat. at L. 635, Sec. 2). Under this 
act the plaintiff had no remedy against the owners of the exploded steamer, for 
he did not “laid'’ his gold upon the steamer, and the retort of the learned 
judge does not quite meet the case. ‘The argument drawn from the act may 
not be entitled to much weight, but it certainly does not weaken the position. 
However this may be, it would scem that the learned judge misconceived the | 
allusion to the statute, which it must be confessed is not so pointed as it might 
have been. Doubtless, the court took it for granted, that a statute so impor- 
tant would be generally known. LEx, 


in the Ex- 








| them to try the accessories 


[From our own Corresondent. ; 


Judge Shaw. 


BOSTON, September, 1874. 

EpiToks CENTRAL LAW JOURNAL :—Lemuel Shaw was appointed Chief 
Justice of the Supreme Judicial Court of Massachusetts, and took his seat on 
the bench at the September term of the court at Lenox, for Berkshire, in 1830. 
He had tried and argued many cases with and against Prescott, and Sullivan, 
Webster and Hubbard, Gorham and Cooke, Fletcher and Rand, Blake and 
Samuel D. Parker, Leland and Fuller, and Townsend and Kilborn Whitman, 
the great lawyers of that time, and he had generally prevailed. And itis really 
It was 
never by cheat or any dextrous artifice or vicious practice, nor yet by what 


instructive to look into the reports and see how he prevailed. 


| passes for eloquence or oratory, but simply through the clearness of his under- 


standing and his ability to interpret and make others understand the case as 


he undersood it. It is sometimes said, men want words to express their 


thoughts. My belief is, the difficulty is not often in the want of words, but in 
the want of understanding. A child that understands will somehow make you 
understand. 


At the time of his appointment, Judge Shaw was associated as a partner 
with Sidney Bartlett, 
now, as is well known, one of the most eminent among the 
United States. ‘The firm in 1830, had a large and lycrative practice. 
proceeding in the discharge of the other appropriate duties of the court, Judge 


Esq., already then distinguished in his profession, and 
lawyers of the 


Before 


Shaw made a most excellent address to the bar, in which he sketched the life 
The address is printed in the 
He gave no written opin- 


and character of his predecessor, Judge Parker. 
appendix to the 9th Volume of Pickering’s Reports. 
jon at that term. 


His first written opinion was in the case of Bull v. 


Many of the opinions at that time were only * Per Curiam. 
Loveland, 11th Pick. 12, in 
which the general question was, whether a witness, against his own consent, 
can be called to testify to any fact pertinent to the issue between other parties, 
where such testimony may tend to charge him with a debt or subject him to 
pecuniary loss or liability, but where it does not tend to expose him to punish- 
And it was held that the 
witness might properly be called and examined in such a case,—a question of 


ment or subject him to any penalty or forfeiture. 


little or no interest now, when, in this commonwealth, and I believe in most of 
the states, the cases in which persons may be witnesses and those in which 
they cannot be compelled to testify, defined by statute. At the 
trial of Joseph J. Knapp, Jr., at Salem, in November, 1830, Judge Shaw did 


not sit. John Francis Knapp had been tried, as principal, in the same murder, 


are clearly 


| a few months previously, before Putnam, Wilde and Morton, and it was prob- 
| ably deemed best by Judge Shaw, just then appointed, that he should leave to 


also. Mr. Webster was employed by the law 
John Francis Knapp had requested to have 


admitted an attorney of the court of com- 


officers to aid them in the trials. 
Robert Rantoul, Jr., then recently 
mon pleas, but not of the supreme court, assigned as one of his counsel, but 
the court refused the request, and William H. Gardner and Franklin Dexter 
were appointed. One cannot but wish that Judge Shaw had sat in these 
trials. ‘The truthis, that with Judge Putnam, the defendants’ counsel were 
He was in the zenith. They were—not, in- 
deed, at the nadir, but yet not far enough up from the edge of the horizon to 


overshadowed by Mr. Webster. 


pour the glow on to Judge Putnam. One cannot but see, that on the question 
of the admission of the testimony of Coleman—that pious man who visited the 
prisoners in their cells, and told them how sorry he was to see them there, and 
that he would die before he would reveal what they might tell him, and so in- 
duced them to confess, and then told the court and jury, that, being a clergy- 
man, he supposed he could not be required to disclose what was said to him, 
—and who, when he found he had not testified to enough to make his tes- 
timony competent in the judgment of Judge Wilde and Judge Morton, for 
want of which the prisoners must be acquitted,—and who also, after an ad- 
journment, on coming into court the next morning, recollected and testified 
to just enough more to overcome the objections of these two judges, and so 
make his testimony competent—one cannot but see, I say, that in the argu- 
ment on the admissibility of the tesumony of this man, Mr. Dexter was right. 

I have said, when it was known that Judge Shaw had given an opinion 
upon any question, stopped. One of the most 
notable instances of this, was the case of Sims. ‘The last fugitive slave act was 
passed in September, 1850. 
near Savannah in the state of Georgia, from whence he escaped to Massachu- 


discussion of that question 
Sims was held to service by James Potter, at or 


setts. Potter executed a power of attorney to one Bacon, to claim Sims and 
procure him to be delivered up. In March, 1851, Bacon came to Boston, with 
this power. No such fugitive had yet been delivered up in Massachusetts, on 
claim of the owner. An attempt had been made in the case of Crafts, in 
October, 1850, but Crafts had eluded the Marshal's deputies, and was now 
safe, and withal aheroin London. Shadrack, the property of Purser DeBuee, 
had been apprehended, and had got away from the deputy Marshal, at lunch 
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time. The deputy, as he said, pointed his finger, and said—" shoot him!” 
but nobody had the tools, and Shadrack ran like a “ quarter-horse,”’ the crowd 
cheering as he went; nor let any thing green grow under his feet until he | 
reached Canada. The deputy died without seeing Shadrack any more: | 
Thus these two attempts ended. Sims was the object of the third. 

In behalf of Potter, the owner, Bacon made a complaint to George T. | 
‘Curtis, Esq., a Commissioner of the Circuit Court of the United States, for | 
this district; upon which complaint Mr. Curtis issued a warrant, directed to } 
the Marshal or either of his deputies, commanding him or them, in the name 
of the President of the United States, forthwith to apprehend Sims, and bring 
him before the said commissioner, at the court house in Boston, to answer to 
the complaint, and then and there to be dealt with according to law. The 
warrant was put in the hands of one Byrnes, a deputy Marshal. Francis 
Tukey was Marshal of the city of Boston. He was the most effi- 
cient police officer that Boston ever had. He undertook to make 
the arrest; and before the next morning Sims was found, thrust into 
a carriage, and hurried off to the court house. The trial went on 
before Mr. Commissioner Curtis. There was great excitement all about the 
city. Business was suspended. 
crowded. There were more pistols in the court room than Mr. Moulton had 
in that eventful night in Mr. Beecher’s chamber. Meanwhile Mr. Samuel E, 
Sewall presented to Judge Shaw a petition for a writ of habeas corpus, and 
spoke briefly in favor of the writ. But the court refused to grant the writ, on 
the ground that no sufficient cause for granting it was shown in the peti- 
tion. A few days afterwards Mr. Rantoul and Mr. R. H. Dana, Jr., 
1, The 
commissioner is required to find the fact that service is due to the 


‘The streets leading to the court house were 


presented another similar petition; and Mr. Rantoul argued: 


claimant,— Which is to exercise a judicial power; whereas, the com- 
missioner is not a judge within the meaning of the Constitution of 
the United States, and since his decision of that fact is made conclu- 
sive, the act is unconstitutional and void. 2. That congress had no power 
to legislate at all upon the subject. . Judge Shaw gave the opinion of the 
court, at the conclusion of the argument, deciding: 1. Before a writ of ka- 
deas corpus will be issued, sufficient probable cause must be shown ; and that 
in this case no such cause was shown. 2. He proceeded to consider the cir- 
cumstances under which the constitution was made, and the great social and 
pelitical objects and purposes which the people of the United States had in 
adopting it, and the relations which the several states held to each other, and 
he arrives at the conclusion that it was intended to guaranty to the owner ofa 
slave, living within the territory of a state in which slavery is permitted, the 
rights conferred upon such owner by the law of such state. 3. That the pur- 
pose of the act was to regulate and give effect to the right secured by the con- 
stitution. It contemplated a prompt and summary proceeding. It secured to 
ihe claimant the aid and assistance of certain magistrates and officers, so as to 
enable the owner to exercise this right in a more regular and orderly manner, 
and without being chargeable with a breach of the peace ; and that Congress 
had a right to vest the power of inquiry—whether regarded as judicial or 
otherwise—in magistrates such as these commissioners. The whole court con- 
curred. Afterwards, Judge Shaw supplemented this opinion with a‘ Note” 
—7 Cush. 285. Sims was sent back to Savannah. There was no further dis- 
cussion as to what the law was. The next most notable such instance was 
Fisher v. McGirr, in which the liquor law of 1852 was declared to be uncon- 
PELHAM. 


stitutional. 





Summary of our Exchanges. 


The Pacific Law Reporter, for September 22, publishes an opinion of Mr. 
Circuit Judge Sawyer, expounding the Pacific Railroad Land Grant, and pass- 
ing upon several questions relating to Mexican grants. 

It also publishes Thompson v. Fland, Supreme Court of California. ‘This is 
an opinion on a monon for a rehearing. It has no syllabus, but is headed 
 Assignee—Note—Conve rsion—Collateral Security." 

In People v. Perdue, the Supreme cour of California refused to hear an ap- 
plication for bail by a prisoner who had appealed from a judgment sentencing 
him to the penitentiary for manslaughter, because the district judge had not 





exercised his legal discretion in the matter. 


The Legal Intelligencer, for September 25, contains several decisions of the 
Supreme Court of Pennsylvania. with very brief head-notes. These are as fol- 
lows : 

Wilmoth v. Thomas & Canfield: The payment of taxes isa questinn of fact 
for the jury. The plaintiff cannot recover without actual possession. 

McCrone v. Humrick: A., who took the deed for certain property, which 
was actually paid for by B., and afterwards conveyed it to B. in fuifillment of 
the trust, has no right of action against C., who purchased the property at 
sheriff sale as B.'s property, before the deed to B. had been made, and while 


Miles v. Miles: A husband's ground for divorce can only be such as stated 
in the acts of 1854 and 1855. The court should, before granting the husband's 
divorce under the act of 1855, consider the question of the amount of alimony 
to be granted to the wife. 

Mishler v. Reed: Sona fide purchasers of negotiable paper for value can- 
not be affected by private understandings between third parties. [We should 
think so. But isn't this too much brevity ?} 

Brubaker’s Adm'rs. v. Taylor: When the plaintiff is called as a witness by 
the defendant under the act of April 15th, 1869,-the defendant has a right 
to examine her as if under cross examination. 

In Sleek v. Turner, the court (Sharswood, ].) hold, following Wilson v. 
City Bank, (axze, p. 40) that a judgment dated more than four months prior to 
the adjudication of bankruptcy, but entered, and execution issued thereon 
within that time, is not /fso facto fraudulent. 

Smith v. Johnson, holds that a fence that is not on the line, but has been put 
entirely on the property of the adjoining owner by him is under his complete 


} control. 


In Culbertson’s Appeal the widow guardian of the minor children, and the 
administrator of the decedent, entered into an agreement by which certain 
money in the administrator's hands was to be held until the death of the 
widow, she receiving the interest, and then the principal to go to the children. 
Held, that when the children were all of age, they, in conjunction with the 
widow, could compe] the administrator to pay over the principal. 

Head-note to Seeds v. Kahler: A wife may purchase property on the 
credit of her separate estate, and hold it against the creditors of her husband. 

Head-note to Fry's Appeal: Where the funds arising from a sheriff's sale 
are insufficient to pay liens prior to judgment, it is error to apply any of the 
fund in payment of the costs on such judgment arising prior to the issaing of 
the f. fa. 

The Chicago Legal News, for September 26, publishes the opinion of the 
United States District Court for the Eastern District of Michigan, Longvear, 
J., in the case of the tug Champion, holding that a person who furnished sup- 
plies in a foreign port, to a vessel owned and registered in Detroit, had a lien 
upon such vessel which could be enforced in said court, but that upon the as- 
signment of such claim the lien became divested, and neither the onginal 
claimant nor the assignee could sustain a libel against the vessel to enforce the 
payment of the claim. 

Also an opinion of the Supreme Court of Illinois, by Walker, C. J., in Mix 
v. People, holding that a levy in excess of the per cent. allowed by the consti- 
tution is void only for the excess, when the amount authorized can be separ- 
ated from the portion that is illegal ; that the section of the law of 1872 requir- 
ing the proper authorites of towns, etc., to certify to the county clerk, on o: 
before the second Tuesday of August, the several amounts which they require 
to be raised for taxation, 1s not directory, but peremptory ; that this law does 
not apply to the auditor's certificate ; that the equalization in this case was un- 
just and unconstitutional. What the learned chief justice says upon the prin- 
ciples governing equalization, will repay careful study, and should the cour 
apply these principles to future tax cases, as we have no doubt it will, the peo- 
ple will soon see that it is for their interest to elect competent men to levy and 
collect their taxes, and the manner of executing our revenue law will soon be 
reformed. . 

Also an opinion in the same court by Scott, J., in Korf v. Lill, holding, in a 
mechanic's lien case, that the certificate of the architect is conclusive of the 
rights of the parties, unless impeached for fraud or mistake ; that it would im- 
pose a great hardship upon a contractor to make him liable for damages on 
account of defective work done by a sub-contractor, after the sub-contractu1 
had been fully paid under the direction of the architect, who was the agent of 
the owner; that in the absence of any agreement for notice of the decision of 
the architect, the parties will be deemed to have waived it. 

Also an opinion of the Third District Court of Utah, by McKean, C. ]., in 
ax pante Sanders, refusing to admit an alien to citizenship who denied the consti- 

tutionality of the law against polygamy. 


The Albany Law Journal, for September 26, contains a report of the case of 
Matthews v. Massachussetts National Bank (a#fe, p. 469). Itis proper to 
state that this opinion is much longer and more elaborate than the same opinion 
as published by us, and contains citations of many authorties. The opinion as 
we gave it, was furnished us by a correspondent in Boston, and after the issue of 
our journal containing it had been printed, we received in phamphlet form the 
more elaborate opinion which the Albany Law Journal now publishes. 
Whether the opinion, as given by us, is an adjudgment, or whether as given by 
the Albany Law Journal it is a second edition of the original opinion, we are as 
yet unable to say. 





{Want of space obliges us to omit until next week, a notice of our other ex- 





the legal title was in A. 


changes received this week. ]} 
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